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Ir is said that a movement is on foot, in 
the direction of converting trusts into the 
ordinary corporate form. The reasons for 
the change are the adverse legislation, both 
State and national, against trusts and the 
public sentiment in opposition to them; the 
insecurity felt by holders of trust certificates 
and the indisposition to invest in them by 
reason of such legislation and public senti- 
ment; the probability that capital stock in a 
corporation possessed of the assets of a trust 
and having a recognized standing under the 
law would command a higher market value. 
than the present trust certificates and the 
satisfaction and advantage to stockholders of 
having clearly defined legal rights and safe- 
guards accorded to them by the law govern- 
ing corporations. It has long been a source 
of surprise to us that a change, seemingly so 
easy to make, and so beneficial to the owners 
of trusts, should not have been attempted, 
and it will be interesting to watch the 
progress of the movement. 





Some time ago, we commented upon the 
recent Missouri legislation against trusts and 
pointed out that its constitutionality was a 
matter of considerable doubt. In the first 
case brought into the courts to enforce the 
provisions of the law, the substantial charac- 
ter of our doubt has been shown. In the 
case alluded to, suit was brought to have the 
charter of the defendant company declared 
forfeited because it had failed to comply 
with the request made by the Secretary of 
State to file an affidavit setting forth that it 
was not a member of any trust or combina- 
tion, whose object was to do away with com- 
petition or increase the prices of commodi- 
ties. The judge of the circuit court at St. 
Louis, before whom the case was argued, 
held that the provision authorizing the Sec- 
retary of State to declare the charter of a 
corporation revoked for failure to comply 
with this provision of the law was clearly un- 
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constitutional, and sustained a demurrer 
interposed by the company to the informa- 
tion filed on the part of the State. The de- 
cision does not touch upon the legality of 
trusts, as has been heralded abroad, but 
simply declared the statute unconstitutional, 
in so far as it conferred authority on an ex- 
ecutive officer of the State to assume judicial 
functions in derogation of the constitution, 
which provides that no person charged with 
the exercise of legislative, executive or judi- 
cial power shall exercise any power not be- 
longing to his department. The question 
was raised by the court but not determined 
because not necessary, whether that part of 
the act, which requires an oath as to whether 
or not the corporation had done any of the 
things prohibited,is unconstitutional, as being 
in violation of those provisions of the State 
and federal constitutions which declare that 
no person shall be compelled to testify 
against himself in a criminal cause. There 
certainly seems good ground for such a 
contention. 





WE have found the report of the proceed- 
ings at the recent meeting of the Lilinois 
State Bar Association very entertaining read- 
ing. The addresses delivered were, in point 
of practical value, far above the average of 
addresses of that kind. That of E. Callahan, 
Esq., president of the association, was brim 
full of solid good sense, and touched upon 
questions which are of everyday interest to 
the practitioner. We trust that his sugges- 
tions as to a repeal of the statute which, in 
terms, allows juries to be judges of the law as 
wellas of the facts, wili be heeded. The 
address of Sigmund Zeisler on the ‘‘Unani- 
mity of Juries’’ contains an exhaustive 
history of the jury system in all countries, as 


| well as a plausible and forcible plea in behalf 


of the abrogation of the unanimous feature 
of that system. Of Mr. McNulta’s admira- 
ble address on the ‘Interstate Commerce 
Law,’’ we have made mention heretofore. 
It contains the practical workings of that 
law stated by one who has studied it both 
practically and theoretically. The address 
of Mr. E. M. Prince on ‘‘Legal Education’’ 
was an earnest plea in behalf of thorough- 
ness in legal education, and a covert adver- 
tisement of the Bloomington Law School, of 
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which he is a distinguished professor. Let- 
ters were read from ex-judges of the 
supreme court in behalf of the consolidation 
of the Illinois Supreme Court at one place. 
Considering the apparently unanimous feel- 
ing, among members of the bar of that State, 
in favor of such a movement, it is difficult to 
understand why the legislators are so slow 
to act. 








NOTES OF RECENT DECISIONS. 


A question of considerable importance in 
the law of partnership came before the Su- 
preme Court of Appeals of Virginia, in 
Patton v. Leftwich, 10 S. E. Rep. 686, 
where it was held that surviving partners of 
an insolvent firm dissolved by death of one 
partner may make a valid general assign- 
ment of partnership assets for the benefit of 
firm creditors, with preferences. Fauntleroy, 
J., Says: 

The question submitted is one of very great impor- 
tance, affecting large interests and rights in the com- 
mercial world; and yet it has never, it is believed, 
been presented before this court in this definite form. 
But the Supreme Court of the United States has ad- 
judicated the precise question and the exact point at 
issue here. Fitzpatrick v. Flannagan, 106 U. S. 654, 
655, 1 Sup. Ct. Rep. 369; Emerson v. Senter, 118 U. S. 
8,6 Sup. Ct. Rep. 981. In this last-mentiored case the 
Supreme Court of the United States says: “As, with 
the concurrence of all the partners, the joint property 
could have been sold or assigned forthe benefit of 
preferred creditors of the firm, the surviving partner, 
there being no statute forbidding it, could make the 
same disposition of it. The right to doso grows out 
of his duty, from his relations to the property, to ad- 
minister the affairs of the firm so as to close up its 
business without unreasonable delay; and his author- 
ity to make such a preference, the local law not for- 
bidding it, cannot, upon principle, be less than that 
which an individual debtor has in the case of his own 
creditors.”? And the language ofthe syllabus of the 
case is: “‘A sole surviving partner of an insolvent firm, 
who is himself insolvent, may make a general assign- 
ment of all the firm’s assets for the benefit of all joint 
creditors, with preferences to some of them; and such 
assignment is not invalidated by the fact that the as- 
signor fraudulently withheld from the schedules 
certain partnership property for their own benefit, 
without the knowledge of the assignee or of the bene- 
ficiaries of the trust.’? See Egberts v. Wood, 3 Paige, 
517, re-reported in 24°Amer. Dec. 236, and note; 
Hutchinson v. Smith,7 Paige, 26; Wilson v. Soper, 
138B. Mon. 411, re-reported 56 Amer. Dec. 578, and 
note; Loeschigk v. Hatfield, 51 N. Y. 660; Cushman v. 
Addison, 52 N. Y. 628; Williams v. Whedon, 109 N. Y. 
333,16 N: E. Rep. 365, (decided in 1888;) French v. 
Lovejoy, 12 N. H. 458; Shields v. Fuller, 65 Amer. 
Dec., note, 295-303; Barry v. Briggs, 22 Mich. 201. In 
the very recent case of Williams v. Whedon, supra, 
the New York court of appeals reviews many prior 








cases, and refers to Emerson v. Senter as conclusive. 
In the case of French v. Lovejoy, supra, the court of 
appeals of New Hampshire says, (page 461:) “The 
property of the partnership might be lawfully ap- 
propriated to the payment of the partnership debts; 
and F. Lovejoy, as surviving partner, had the right to 
prefer A Lovejoy, a creditor of the firm, in that man- 
ner.” In Barry v. Briggs, supra, Chief Justice 
Campbell, speaking for the Michigan court, says: A 
sole surviving partner has the entire legal title to all 
the partnership assets. He hasa right, acting hon- 
estly, and with reasonable discretion and diligence, to 
dispose of them as he pleases; to settle all debts 
against the concern; to make any compromise he may 
deem necessary; and to turn the assets into an avail- 
able and distributable form. 2 Bates, Partn. § 732, 
says: “As the surviving partner bas the entire title 
and sole control of the property, and represents the 
power of all the former partners, and as they all could 
have assigned the property for the benefit of creditors, 
so tbe surviving partner has, at least in case of in- 
solvency, in order to wind up, the same power, and 
can transfer the property to an assignee for the bene- 
fit, not of his separate creditors, but of the partnership 
creditors. And as he [the surviving partner] can pay 
some creditors in full, to the prejudice of others, so it 
has been held that, if the local law does not forbid, in 
case of other assignments for creditors, he can assign 
with preferences.” And for this last proposition the 
author cites, among others, the case of Emerson v. 
Senter. The cases of Fitzpatrick v. Flannagan, 106 U. 
S. 648, 1 Sup. Ct. Rep. 369, and Case v. Beauregard, 99 
U.S. 119, are cited in the recent case decided by this 
court of Robinson v. Allen,8 S. E. Rep. 835. See the 
case of Beste v. Burger, 17 N. E. Rep. 734. Even real 
estate bought with partnership funds, the title of 
which is taken inthe name of the deceased partner, 
is so completely in the control of the surviving partner 
that where he assigned to a trustee, and the trustee 
sold, the purchaser of this equitable title can in equity 
compel the heirs of the deceased partner to convey 
the legal title to him. Shanks v. Klein, 104 U. 8. 18. 
The cases referred to in the brief of counsel for ap- 
pellant, Salsbury v. Ellison, 7 Colo. 167, 303,2 Pac. 
Rep. 906, and 3 Pac. Rep. 485, and Anderson v. Nor- 
ton, 15. Lea, 14, are rested on the ground that the 
surviving partner isa trustee for the benefit of the 
firm creditors, and is governed by the rules applying 
to ordinary trustees, and that as,in the case of ordi- 
nary trustees, “equality is equity,” the surviving 
partners, being trustees, cannot give any preference 
among the creditors. But surviving partners are not 
trustees, in the ordinary sense, though they are 
loosely so called by some judges and law-writers. 
Lord Chancellor Westbury in Knox v. Gye, L. R.5 H. 
L. 656 and 675, cited in 2 Pom. Eq. Jur. p. 618, note 2, 
says that the trust of a surviving partner is limited by 
the extent of his obligation, and that it is most im- 
portant to mark this again and again, for there is not 
a more fruitful source of error in law than the inac- 
curacy of language. The application to a man who is, 
improperly and by metaphor only, called a “trustee,” 
of all the consequences which would follow if he were 
a trustee by express declaration,—in other words, a 
complete trustee, holding the property exclusively 
for the benefit of the cestui que trust —well illustrates 
the remark of Lord Macclesfield, that “nothing in law 
isso apt to mislead as metaphor.” But, conceding 
that a surviving partner is a trustee in a general sense, 
what is the extent of his trust? Certainly, not beyond 
his obligation: First, to collect all the assets of the 
firm; second, to apply them tothe firm debts; thir 
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to distribute the surplus, if any, among the surviving 
partners and the representatives of those who are 
dead. This is the full extent and duty of his trust, 
such as itis. In paying the debts of the firm there is 
no limitation or restriction on his power to pay one 
social creditor, or to secure one, in preference to 
another, if he act honestly. In this regard he has the 
same right and power that any other debtor has. The 
representative of the deceased partner is not injured 
by a preference given to one firm creditor over another; 
and it is quite immaterial to him, the assets of the 
firm being insufficient to pay all the social creditors, 
whether they be applied ratably to all the debts, or be 
applied to some to the exclusion of others. The 
burden upon the estate of the decedentis precisely 
the same in either event. The creditor has no other 
equity than the partners have inter se; and the whole 
extent of a partner’s equity is that the partnership as- 
sets shall be applied to the payment of partnership 
debts, to the exclusion of the separate debts of the 
several partners; but this right or equity does not ex- 
tend or operate to the prevention of giving preference 
among partnership creditors. The case of Offutt v. 
Scott, 47 Ala. 104, cited in the petition for appeal, is 
not in conflict with this principle; nor is the Virginia 
case of Lindsey v. Corkery, 29 Grat. 650. 





A Question of negligence and of damages 
caused by the discharge of fire-works, was 
before the Supreme Court of Missouri in 
Dowell v. Guthrie, 12 S. W. Rep. 900. 
There it was held that the discharge of fire 
works from a veranda in front of the second 
story of a building in the center of a public 
square, from troughs so arranged that the 
fire works would pass over the assembled 
people, who were there for the purpose of 
witnessing the display, is not of itself an un- 
lawful act, in the absence of a statute or 
ordinance making it so. One who seeks to 
recover for personal injuries, unintentionally 
inflicted by defendants while engaged in a 
lawful business, has the burden of proving 
negligence throughout the trial. In an ac- 
tion for personal injuries caused by the 
alleged negligent discharge of fire-works, 
evidence that the fireworks were highly dan- 
gerous, that they were discharged by defend- 
ants, and that plaintiff was injured thereby, 
raises a presumption of negligence. Black, 
J., says: 

The first question presented is whether the display 
of these fire works was of itself an unlawful act. In 
Conklin v. Thompson, 29 Barb. 218, a boy on the 4th 
of July exploaded a fire-cracker under the plaintiff's 
horse, while he was traveling upon the streets ina 
city, whereby the horse was frightened and died. 
The act, itis said was wrongful and the party com- 
mitting it assumed the responsibility of all the bad 
consequences which ensued. In Jenne v. Sutton, 43 
N. J. Law, 257, the plaintiff was hurt by the explosion 


ofa bomb fired in the street of a city to signal the 
meeting of a political club; and it was said that the 











use of the street for such a purpose was illegal, and 
per se constituted a public nuisance, and that all per- 
sons concerned in doing the act, or who caused it to 
be done, were liable for all damages proximately re- 
sulting therefrom. Judge Cooley, in his treatise on 
Torts, citing these and other authorities, lays down 
the law in these words: ‘‘When one makes use of 
loaded weapons, he is responsible only as he might be 
for any negligent handling of dangerous machinery; 
that is to say, for a care proportionate to the danger 
of injury from it. The firing of guns for sport or ex- 
ercise is not unlawful, if suitable place is chosen for 
the purpose; but in the streets ofa city, or in any 
place where many persons are congregated, it might be 
negligence in itself.’’ Cooley, Torts, (2d Ed.) 705. 
The discharge of fire-works at suitable places, when 
not prohibited by statute or municipal regulations, 
cannot be said to be unlawful; but the circumstances 
may be such as to make the act of discharging an ex- 
plosive culpable negligence. In this case these facts 
are clear and undisputed: The fire-works were not 
displayed in the streets, but from the court-house, in 
the center of the public square. The defendants so 
arranged the troughs that the rockets would pass 
over the assembled people. The persons assembled, 
the plaintiff included, were there for the very purpose 
of witnessing this display. Under these circumstances 
it cannot be said that shooting off the fire-works was 
in and of itself an unlawful or wrongful act. The 
case is quite unlike those which have been cited from 


29 Barb. and 43 N. J. Law. 
The plaintiff’s eighth refused instruction, in sub- 


stance, states that if plaintiff was struck with a sky- 
rocket fired off by the explosion of rockets, darts, and 
candles in the control of the defendants, then it de- 
volves upon the defendants, to show how such explo- 
sion occurred ; that it occurred through no act of theirs; 
and that no precaution omtheir part would have pre- 
vented it; and, unless the defendants do so show, 
the verdict must be for the plaintiff. In support of 
this instructjon we are cited to Morgan v. Cox, 22 Mo. 
878, and Conway v. Reed, 66 Mo. 350. The first was 
a suit for negligent shooting of the plaintiff’s slave, 
and the only question in the case was as to the fact of 
negligence. The court after disposing of the case on 


_ that ground, which affirmed the judgment, goes on to 


say that the facts of the case would have supported an 
action of trespass vi et armis; and that in all such 
cases, when the injury is proved to be inflicted by the 
defendant, the case is made out, and the defendant 
must show that the injury done was inevitable. The 
other case was one for an alleged unlawful and wrong- 
ful shooting of the plaintiff, and it was then said: 
“This action, as far as appears from the petition, is 
for an intentional trespass, and when the injury is 
proved to have been inflicted by defendant, and noth- 
ing more, the case is made out, and the defendant 
must prove that he was not chargeable with negli- 
gence as an exoneration.” There are cases where 
the evidence which show an injury inflicted by the 
defendant is sufficient of itself to make out a case en- 
titling the plantiff to go to the jury; but it cannot be 
said the burden of proof is on the defendant in all 
cases of trespass vi et armis, when the injury is shown 
to have been inflicted by the defendant. Speaking of 
a battery, Greenleaf says: “And here, also, the 
plaintiff must come with evidence to show, either that 
the intention was unlawful, or that the defendant was 
in fault; for if the injury was unavoidable, and the 
conduct of the defendant was free from blame, he 
will not be liable.” 2Greenl. Ev.§ 8. This state- 
ment of the law is approved in Paxton v. Boyer, 67 
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Ill. 182, and in Brown v. Kendall, 6 Cush. 292. The 
case last cited was an action of trespass for an assault 
and battery. The defendant, with a stick, attempted 
to separate two dogs that were fighting, and in raising 
the stick over his shoulder he accidently hit the plaint- 
iff in the eye, inflicting a severe injury. Shaw, C. J., 
speaking for the court, said: ‘“‘If the act of hitting the 
plaintiff was unintentional on the part of the defendant, 
and done in the doing of a lawful act, then the defendant 
was not liable, unless it was done in the want of ex- 
ercise of due care, adapted to the exigency of the 
case, and therefore such want of due care became 
part of the plaintiff’s case, and the burden of proof 
was on the plaintiff to establish it.” Where the injury 
is unintentional, and is inflicted in the doing of a law- 
ful act, there can be no recovery, either in trespass 
or trespass on the case, except by showing negligence 
on the part of the defendant; and the burden of proof, 
in either form of action, in such a case, is upon the 
plaintiff. 





Tue effect of false representations by the 
buyer of goods to induce the seller to part 
with them on credit, was considered by the 
‘Supreme Court of Iowa, in Reid v. Cowdu- 
roy, 44 N. W. Rep. 351. There it was held 
that where the buyer of goods makes a rep- 
resentation as to his financial condition which 
he knows to be false, to induce the seller to 
part with the goods on credit, and the seller 
does so on the faith of such representation, 
the transaction is fraudulent, and the seller 
may rescind the sale and recover back the 
goods; and in an acti$n to recover goods 
so fraudulently obtained, an instruction 
which throws upon the seller the further 
burden of showing that the buyer made such 
false representations with intent to defraud 
the seller, by not paying for the goods, is 
erroneous. Robinson, J., says: 

The seventh paragraph of the charge to the jury is 
as follows: ‘‘Where the buyer of goods, at the time or 
before the purchase, for the purpose of inducing the 
seller to part with his goods on credit, makes a mate- 
rial representation to the seller as to his financial con- 
dition, which representation is in fact false, and 
known by the buyer to be false when made, and which 
the seller relies upon in making the sale, and it is also 
shown that the buyer at the time intended by the rep- 
resentations to defraud the seller, by not paying for 
the goods, such transaction would be fraudulent en 
the part of the buyer, and the seller could rescind the 
contract, and recover back the goods.’’ The same rule 
was substantially given in other portions of the charge, 
so framed as to meet the facts of the case. Appellants 
complain of the charge on the ground that, to recover, 
they were required to show, not only that the buyer 
made false and fraudulent representations as to his 
solvency, upon which the plaintiffs relied, but also 
that he did not intend to pay for the goods when he 
ordered them. The insolvency of the buyer when the 
goods were ordered does not seem to be seriously 
questioned. There can be no doubt that the burden 
imposed by the charge of the court is as claimed by 
appellants, and we are required to determine whether 














acorrect rule of law was announeed. As a general 
rule, fraudin the sale of personal property entitles 
the party injured thereby to rescind the contract of 
sale (Story, Sales, §§]379, 420, 445a; 1 Benj. Sales, § 636). 
It is contended by appellees that the charge is sup- 
ported by the opinion in Houghtaling v. Hills, 59 
Iowa, 287; 18 N. W. Rep. 305. In that case the 
petition alleged that;the buyer was hopelessly insolv- 
ent when he purchased the goods, and unable to pay 
for them; that he knew that fact; that he knew the 
sellers did not know it, and that they would not have 
made the sale had they been aware ofit. But it was 
not alleged that the sellers were misled or deceived by 
any act or representation of the buyer. The question 
really involved in the case was whether the failure of 
the buyer to disclose his real financial condition was a 
fraud upon the seller; and the effect of the opinion is 
to hold that it was not, andthat, inasmuch as the 
petition did not show that the goods were purchased 
with the specific intent not to pay for them, it did not 
state a cause of action. It did not decide that false 
and fraudulent representations as to solvency made 
on the part of the buyer, and relied upon by the seller, 
would not be sufficient ground to authorize the re- 
scinding of the sale. Mere silence, where the person 
is under no obligation to speak, is not a legal fraud. 
1 Benj. Sales, § 640; Story, Sales,§ 174. The cases 
of Talcott v. Henderson, 31 Ohio St., 162; Nichols v. 
Pinner, 18 N. Y., 297, and Garbutt v. Bank 22 Wis. 
390, are in point. But where goods are sold there is 
a promise expressed or implied onthe part of the 
buyer to pay for them; and the seller has a right to 
rely upon the presumption that the buyer intends to 
perform his obligations, by making payment. There- 
fore, if the latter entertains a secret intent to not 
make payment that Iptent, and his failure to disclose 
it, constitute such a fraud as will entitle the seller to 
rescind the sale. Factory v. Lendrum, 57 Iowa, 581, 10 
N. W. Rep. 900; Lindauer v. Hay, 61 Iowa, 665, 17 N. 
W. Rep. 98; Nichols v. Michael, 23 N. Y. 266; Henne- 
quin v. Naylor, 24 N. ¥. 140; Dow v. Sanborn, 3 Allen, 
182; Belding v. Frankland, 8 Lea, 67; see also Lee v. 
Simmons, 65 Wis. 526,27 N. W. Rep.174; Donaldson 
v. Farwell, 93 U. 8. 631. The supposed solvency of 
the purchaser is usually a material inducement to the 
sale of goods; and where it is,andthe purchaser 
makes false and fraudulent representations in regard 
to it, upon Which the vendor, not knowing the truth, 
relies in effecting the sale, it may be rescinded by the 
vendor as fraudulent. The charge of the court under 
consideration wag erroneous in requiring plaintiffs to 
prove two material facts, when proof of one was suf- 
ficient to enable them to recover. 





Tue right of abstract companies to ex- 
amine the public records and make copies of 
them, for the purpose of making up their 
own private abstracts, to enable them to 
search titles and issue abstracts thereof, 
came before the Supreme Court of Michigan, 
in Burton v. Tuite, 44 N. W. Rep. 282.. It 
was there held that under a statute declaring 
that the custodians of municipal records 
should furnish proper and reasonable facili- 
ties for the inspection and examination of 
the records and files in their respective offi- 
ces to all persons having occasion to exam- 
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ine them for any lawful purpose, and also 
for making memoranda and _ transcripts 
therefrom during business hours, a person 
making and dealing in abstracts of title has 
the right to examine the tax-sales books in 
the city treasurer’s office. The court fur- 
ther held that a public municipal corporation 
can have no private books, not even of ac- 
counts, that are not open to the inspection 
of its citizens, and that a public officer has 
no exclusive right, as against other citizens, 
to search the records in his charge, and he 
has no right to exact fees for searches made 
unless they are made by himself or his sub- 
ordinates. To this case, at p. 60, vol. 29 
American Law Register, is appended an ex- 
tensive note, giving the statutes and decis- 
ions of the various States upon the subject. 





Tuat school property in use for private 
gain merely and entirely devoid of a public 
or charitable character, is not exempt from 
taxation, is declared by the Court of Appeals 
of Kentucky, in City of Henderson v. McCul- 
lough, 12 S. W. Rep. 932. This decision is 
in harmony with the opinion of the Supreme 
Court of Illinois, as laid down in Mont- 
gomery v. Wyman. The full opinion in that 
case, together with an exhaustive note, re- 
viewing the authorities, will be found in 29 
Cent. L. J. 490. 








COMITY OF NATIONS. 





. Exclusive Sovereignty of Nations and States. 

. Laws of a Nation Confined to its own Territory. 

. Laws of a Foreign State Recognized and Enforced, 
When. 

4. Decisions of Courts and Constructions of Stat- 
utes. 

. Foreign Corporations. 

6. Laws of Another State Affecting the Rights of 
Married Women. 

. Discharge under the Bankrupt Laws of Another 
State. 

8. How far the Doctrine of “Comity” is binding. 

9. Predominance of the Lex Loci Contractus. 

10. Rules Governing Effect given to Foreign Laws. 
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1. Exclusive Sovereignty of Nations and 
States. — Every nation possesses exclusive 
sovereignty and jurisdiction within its own 
territory, and the laws of every State, affect 
and bind directly all property, whether per- 
sonal or real, within its territory, whether 
belonging to citizens or aliens, and all persons 





residing therein, whether native-born sub 
jects or alien sojourners, as well as all con- 
tracts made and acts done within the territory 
of such State or sovereignty.' The power of 
a State to regulate the transfer of all prop- 
erty within its territory is well established.’ 
A transfer of title to property, whether per- 
sonalty or realty, can only be effected within 
the limits of the territory where the law pre- 
vails, and as the laws of a State have, as a 
rule, no extraterritorial force, it follows that 
the title to property located in one State can- 
not be passed by force of the laws of another, 
except by virtue of the comity or courtesy 
which prevails among different nations and 
States by force of international law.’ In 
discussing this question Foelix lays down the 
broad principle that ‘‘every State possesses 
the power of regulating the conditions on 
which the real or personal property, within 
its territory, may be held or transmitted ; and 
of determining the State and capacity of all 
persons therein, as well as the validity of the 
contracts and other acts which arise there, 
and the rights and obligations which result 
from them; and, finally, of prescribing the 
conditions on which suits at law may be com- 
menced and carried on in its territory.’’ 
‘*Also, that no State can, by its laws directly 
affect, bind or regulate property beyond its 
territory, or control persons who do not re- 
side within it, whether they be native-born 
subjects or not.’”’* Story says that each 
State may by statute regulate the manner 
and circumstances under which property, 
whether personal or real or mere choses in 
action, within it shall be held, transferred, 
transmitted, bequeathed, or enforced; the 
condition, capacity, and state of all persons 
within it; the validity of contracts made and 
acts done within it; the resulting rights and 
duties growing out of these contracts and 
acts; and the remedies and modes of admin- 
istering justice in all cases calling for the 
interposition of its triounals to protect and 


1 See Minor v. Cardwell, 37 Mo. 354; Campbell vy. 
Hall, Cowp. 208; Ruding v. Smith, 2 Hagg. Con. 388; 
Lawrence’s Wheaton, 160, 161; Henry, For. Law, pt. 
i, ch. 1,$1; Huberus, Lib. 1, tit. 3, § 2. 

2 Steel v. Goodwin (Pa.), 4 Cent. Rep. 661; Milne v. 
Moreton, 6 Binn. (Pa.) 361,6 Am. Dec. 466; Green vy. 
Van Buskirk, 7 Wall. (74 U. 8.) 151, 19 L. ed. 100; 
Warner’s App. 13; .-Weekly Notes of Cases 505. 

3State Bank Receiver v. Plainfield Bank, 34 N. J. 
Eq. 450. 

4 See Foelix, Droit Intern. Prive, § 9. 





‘s 
a 


¢ 


A 








262 


THE CENTRAL LAW JOURNAL 

















vindicate and secure the wholesome agency 
of its own laws within its own domain. 
Sovereignty, united with domain, establishes 
the exclusive jurisdiction of a nation within 
its own territories, as to all controversies, 
crimes and rights arising therein.® 

2. Laws of a Nation Confined to its own 
Territory.—It has been laid down by Hu- 
berus, and the doctrine has been sanctioned 
both in England,’ and the United States:* (1) 
That the laws of every empire have force only 
within the limits of its own government, and 
bind all who are subjects thereof; but not 
beyond. (2) That all persons who are found 
within the limits of a government, whether 
their residence is permanent or only tempo- 
rary, are to be deemed subjects thereof. 
And (3) that rulers of every empire, from 
comity, admit that the laws of every people 
in force within its limits ought to have the 
same force everywhere, so far as they do not 
prejudice the powers or rights of other gov- 
ernments or of their subjects.’ Whatever 
force and obligation the laws of one country 
have in another, depend entirely upon the 
laws and municipal regulations of such other 
country ; in other words, upon its own juris- 
prudence and polity, and upon its own ex- 
press tacit consent.” Wheaton says that 
‘tall the effect which foreign laws can have 
in the territory of a State depends absolutely 
upon the express or tacit consent of that 
State. A State is not obliged to allow the 
application of foreign laws within its terri- 
ritory, but may absolutely refuse to give any 


5 See Story Conf. L., 19, § 18. To same effect, Vattel, 
pt. 2, ch. 7, §§84, 85; and 1 Boullenois, Traite des 
Statut. 2, 3, 4, Sovereignty, united with domain. 

6 Vattel, B. 2, ch. 7, §§ 84, 85. 

7 See Robinson vy. Bland, 2 Burr. 1077, 1078; Holman 
v. Johnson, Cowp. 341; Co. Lit. 79; Hargrave’s note, 
44. 

8 See Pearsall v. Dwight, 2 Mass. 84, 90, 3 Am. D.c. 
35; Desesbats v. Berquier, 1 Binn. (Pa.) 336,2 Am. 
Dec. 448; Holmes v. Remsen, 4 Johns. Ch. (N. Y.) 469, 
8 Am. Dec. 581; Andrews v’ Herriot, 4 Cow. (N. Y.) 
410, and note; Saul v. His Creditors, 17 Martin (La.), 
569, 596, 597, 598, 16 Am. Dec. 212; Greenwood v. Cur- 
tis, 6 Mass. 358, 4 Am. Dec. 145; Bank of Augusta v. 
Earle, 13 Pet. (U. 8.) 519, 588-591; Shanks v. Dupont, 
8 Pet. (U.S ) 242, 247; Inglis v. Sailor’s Snug Harbor, 
8 Pet. (U. 8.) 99, 125; The Santissima Trinidad, 7 
Wheat. (U.S.) 283, 347; United States v. Gillies, 1 
Pet. C. C. 159, 161; Murray v. Schooner, Charming 
Betsy, 2 Cr. (U. S.) 64, 119; United States v. Williams, 
2Cr. (U.S.) 82, and note; Talbot v. Janson, 3 Dall. 
(U. 8.) 183. ; 

® Huberus, Lib. 1, tit. 1, § 3; De Conflict Leg. 538, § 2. 
 Huberus, Lib. 1. tit. 3, § 2. 











effect to them. It may pronounce this pro- 
hibition with regard to some of them only, 
and permit other to be operative, in whole or 
in part. If the legislation of the State is 
positive either way, the tribunals must nec- 
essarily conform to it. In the event only of 
the law being silent the courts may judge, in 
the particular case3, how far to follow the 
foreign laws, and to apply their provisions. 
The express consent of a State to the appli- 
cations of foreign laws within its territory is 
given by acts passed by its legislative au- 
thority, or by treatise concluded with other 
States. Its tacit consent is manifested by 
the decisions of its judicial and administra- 
tive authorities, as well as by the writings of 
publicists." 

3. Laws of a Foreign Nation Recognized 
and Enforced, when.—But it is said that by 
the universal practice of civilized countries, 
by what is known as ‘‘the comity of nations,”’ 
the law of one nation or State will be recog- 
nized and executed in another, where the 
rights of iadividuals are concerned.” It is 
thought by some that the term ‘‘comity’’ is 
not sufficiently expressive of the obligation 
of nations to give effect to foreign laws when 
they are not prejudicial to their own rights 
and interests, or those of their subjects. 
Some regard it not so much a matter of 
comity or courtesy as a matter of paramount 
moral duty.” Story says that ‘‘assuming 
that such a moral duty does exist, it is clearly 
one of imperfect obligation, like that of be- 
neficence, humanity, and charity. Every na- 
tion must be the final judge for itself, not 
only of the nature and extent of the duty, 
but of the occasions on which its exercise 
may be justly demanded. And certainly 
there can be no pretense to say that any for- 
eign nation has a right to require the full 
recognition and execution of its own laws in 
other territories, when those laws are deemed 
oppressive or injurious to the rights and in- 
terests of the inhabitants of the latter, or 
when their moral character is questionable or 
their provisions are impolitic or unjust.” 
Even in these cases it is difficult to perceive a 
clear foundation in morals or in natural law, 

li Lawrence’s Wheaton, 162. See Story. Conf. L. 23. 

12 Minor v. Cardwell, 37 Mo. 350, 354; Banks of 
Augusta v. Earle, 13 Pet. (U. 8.) 519 589. 

18 See Liverm. Dissert. 26-30. 


4See Saul v. His Creditors, 17 Martin (La.), 569, 
596-599, 16 Am. Dee. 212. 
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for declaring that any nation has a right (all 
other things being equal in sovereignty) to 
insist that its own positive laws shall be of 
superior obligation in a foreign realm to the 
domestic laws of the latter, of an equally 
positive character. What intrinsic right has 
one nation to declare that no contract shall 
be binding which is made by any of its sub- 
jects in a foreign country, unless they are 
twenty-five years of age, any more than an- 
other nation, where the contract is made, has 
a right to declare that such a contract shall 
be binding if made by any person twenty- 
one years of age? One would suppose that 
if there be anything clearly within the scope 
of national sovereignty, it is the right to fix 
what shall be the rule to govern contracts 
made within its own territories.’ © The laws 
of a foreigu country, where the parties in 
interest are domiciled, will be respected in 
another jurisdiction, unless they be in conflict 
with the rights of its own citizens, or are in 
opposition to its policy.“ Thus, the law of 
a foreign country, which protects the party 
to a contract from execution will, in our 
courts, protect him from arrest on the same 
contract.'7 The laws of other States will be 
presumed to be the common law, but judi- 
cial notice will not be taken of such laws.” 
Thus, under the Illinois statute, a tax-title 


cannot be questioned by one not owning the 


land at the time of the tax-sale; and this 
rule was enforced by a Missouri court in an 
action to recover for sand taken from land in 
Illinois.” It has been held that a State stat- 
ute making railroad companies liable for the 
value of animals killed because of a failure 
to fence, remains operative in territory not 
ceded by the State, but purchased by the 
United States.” And the State Jegislation 
concerning military settlements governs ques- 
tions between towns, notwithstanding the 
general provisions of the United States act of 
July 4, 1864, that recruits are to be credited 
to quota of the ‘‘town, ward, district, or 
State in which they respectively reside.’’ ” 

16 Story, Conf. L. 29, 30. 

16 Sherwood v. Judd, 3 Barb. (N. Y.) 419. 

17 Camfrangue v. Burnell, 1 Wash. C. C. 340. 
_ 18 Carpenter v. Grand Trunk Ry. Co., 72 Me. 388, 39 
Am. Rep. 349. 

19 Crane v. Dawson (Mo.), 1 West. Rep. 689. 

2” Cobbs v. Griffith, Adams Sand, ete. Co., 12 Mo. 
App. 130. 

21 Chicago, Rock Island, ete. Rv. Co., ¥. MeGlinn, 


114 U. S. 542; 29 L. ed. 270. 
” Brockton v. Uxbridge, 138 Mass. 292. 





An Ohio statute makes it a misdemeanor for 
a citizen of that State to assign, transfer, 
send out of the State for collection, a claim 
against another citizen of the State, which 
cannot be there collected because of the 
Ohio exemption law. Where this law was 
set up as a defense, it was held, that the 
principles cf interstate comity do not pre- 
clude the courts of West Virginia from 
awarding judgment where an attempt is made 
to collect such a claim by process of garnish- 
ment against a party in West Virginia owing 
such debtor.” The statutes of a foreign 
State can in no case have any foree or effect 
in any other State ex proprio vigore; hence, 
it has been held in New York, that the stat- 
utory title of foreign assignees in bankruptcy 
can have no recognition solely by virtue of 
the foreign statute. But the comity of na- 
tions allows effect to such titles when they 
can be recognized and enforced without pre- 
judice to the rights of creditors pursuing 
their rights under the State statutes, and 
when they are notin conflict with the laws 
or public policy of the State.™ 

4. Decisions of Courts and Construction of 
Statutes.—The decree of a foreign court with 
respect to the distributiion of American as- 
sets would be void for want of jurisdiction ;* 
but the decisions of State courts in constru- 
ing the statutes of their own State, should be 
binding upon courts of other States.* Thus, 
in an action against persons as copartners, 
though assuming to be incorporated under 
the laws of another State, the decisions of 
the courts of that other State must control, 
in determining whether there was such an 
incorporation. But if the law thus ascer- 
tained has been changed by decisions ren- 
dered since the making of the contract sued 
on, such later decisions will not be regarded.” 
And the decree of a Virginia court of chan- 
cery, transferring property of a corporation 
to trustees, has recently been recognized by 
the Supreme Court of the District of Colum- 
bia, under the doctrine of comity.“ A na- 

23 Stevens v. Brown, 20 W. Ma., 450. 

2% Waite’s Accounting (N. Y.), 1 Cent. Rep. 15° 

% Aspden v. Nixon, 4 How. (U. S.), 467; Stacy v. 
Thrasher, 6 How. (U. 8S.) 44. 

% American Print Works v. Lawrence, 3 Zab. (N. 
J.) 590; Case v. Cushman, 3 W. & S. 544, 39 Am. Dec. 
47; 1 Pa. St. 241. 

27 Jessup v. Carnegie, 44 N. Y. Superior Ct. Rep. 260, 


80 N. ¥. 441; 36 Am. Rep. 643. 
28 Glenn v. Dodge (D. C.), 3 Cent. Rep. 283. 
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tion within whose territory personal property 
is situated has entire dominion over it, but 
the decisions of its courts in that respect 
have no extraterritorial force.” The decis- 
ions of a tribunal of a State, #y which a cor- 
poration is erected, are conclusive in another 
forum as to the extent of its powers.” But 
one State cannot dictate to another how to 
construe a contract sought to be enforced 
within its limits. A reasonable limitation of 
the rule of comity is that no community shall 
suffer prejudice by its comity." The United 
States courts follow the decisions of the State 
courts in matters relating to land, etc., and 
the construction of the statutes of such 
State.” 

5. Foreign Corporations.—If by the law of 
a State under which a corporation is organ- 
ized, the corporation has a lien on the stock 
of any shareholder for a debt due from him 
to the corporation, such lien is a good de- 
fense to an action in another State against 
the corporation by a person to whom the 
shareholder has transferred the. stock.*® A 
New York statute provided that the stock- 
holders in corporations organized thereunder 
should be severally liable to the creditors of 
the corporation until the whole of the capital 
stock should be paid in. In a suit brought 
under this statute in a Florida court against a 
stockholder, it was held that the liability was 
in contract and was not in the nature of a 
penalty which could only be enforced in New 
York, and that therefore the suit could be 
maintained in a Florida court; and that, a 
decision, to the same effect, of the New York 
Court of Appeals in the construction of the 
statute, was entitled to great weight, in de- 
termining the question at issue, and to none 
the less weight because of the suit having 
been brought in Florida. Where an action 
was brought in Pennsylvania by an English 
corpuration, which action could not have 
been brought in England, because the com- 
pany was inthe hands of a liquidator, on 
motion to stay proceedings on the ground 

2 Rice v. Harbeson, 2 T. & C. (N. Y.) 4. 

3% Bank of Kentucky v. Schuylkill Bank, 1 Pars. 
(Pa.), 180. 

3! Lewis v. Woodfolk, 58 Tenn. (2 Bax.) 25. 

% Foster v. Joice,3 Wash. C. C. 498, 500; Harrison 
vy. Rowan, 3 Wasb. C. C. 580. 582. . 

% Bishop v. Globe Co., 185 Mass. 182. See Hutchins v. 
New England Coal Mining Co., 4 Allen (Mass.), 580; 


Halsey v. McLean, 12 Allen (Mass.), 438. 
% Fiask v. Conn, 109 U. S. 371; 27 L. ed. 966. 











that, by comity, the court would administer 
the same law in Pennsylvania, the court held 
that, prima facie, the English statute was 
not intended to apply to a foreign jurisdic- 
tion, even as between English subjects.* In 
an action brought in New York to enforce 
the liability of certain stockholders under 
Iowa Code, § 1116, it appeared that, after 
the commencement of the action, a decision 
had been rendered by a majority of the Su- 
preme Court of Iowa, declaring that an 
omission to file articles of incorporation in 
the office of the secretary of State, did not 
render the private property of the stockhold- 
ers liable for the corporation debts, the com- 
pany being a railroad company within the 
meaning of the exception in § 1338, the court 
held that the decision of the Iowa court was 
authoritative.” In Texas a master cannot be 
held liable for the consequences of the negli- 
gence of a fellow-servant of plaintiff, the 
master’s servant, but in Kansas he can. In 
a suit brougt in Kansas against a railroad 
corporation by a brakeman to recover dam- 
ages for injuries caused in Texas by the neg- 
ligence of the employees of the corporation, 
whose duty it was to give notice of a fall of 
gravel on the track, the judge presiding at 
the trial failed to make clear to the jury the 
distinction between the rule prevailing in 
Texas and that prevailing in Kansas, and a 
verdict rendered for plaintiff was set aside, 
and a new trial granted because of such 
omission of the presiding judge.* Accord- 
ing to an Alabama statute, a car inspector, 
brake repairer, and brakeman are fellow- 
servants, ‘and one cannot recover against the 
corporation for the negligence of the others, 
and this rule will be applied by a Tennessee 
court in an action on the Alabama statute, 
although the law in Tennessee is different.” 

6. Laws of Another State Affecting the 
Rights of Married Woman.—The contract of 
a married woman, made in New York and 
enforceable in equity there, but presumably 
not at law, will not be enforced at law in 
New Jersey. Under the Alabama law a 


3% Henry v. Stuart, 14 Phila. (Pa.) 110. 

% First National Bank v. Davies, 43 Iowa, 424. 

37 Jessup v. Carnegie, 80 N. Y. 441, 36 Am. Rep. 648. 

%8 Atchison, Topeka, etc. R. R. Co. v. Moore, 29 Kan. 
632. 
38 Nashville, Chattanooga, etc. Ry. Co. vy. Foster, 10 
Lea (Tenn.), 351. 

# Bradley v. Johnson, 46 N. J. L. 271. 
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woman’s property is her own, and not liable 
for her husband’s debts. Where a man 
there converted his wife’s property into 
money, thereby becoming her debtor, and 
then moved to Tennessee, where he con- 
tracted debts and preferred his wife as cred- 
itor, the Tennessee courts upheld the prefer- 
ence, on the principles of interstate comity.“ 

7. Discharge under the Bankrupt Laws of 
Another State.—The court will give to a dis- 
charge under the insolvent law of another 
State, the same effect it would have in the 
State in which it was granted.” But our 
courts do not give effect to an insolvent dis- 
charge, granted in another State, which only 
relieves the person from imprisonment. The 
Pennsylvania courts give effect to a discharge 
of the debtor by the law ofa sister State, 
where the debt was contracted, if such State 
extends the same courtesy to citizens of 
Pennsylvania, and that they do extend such 
courtesy will be presumed, until the contrary 
is shown. Anda discharge under the in- 
solvent law of Pennsylvania, protects the 
person from imprisonment, by virtue of a 
bail-piece from another State. 

8. How far the Doctrine of ‘‘Comity’’ is 
Binding.—This ‘‘comity’’ is the purely vol- 
untary act of the nation or State, and is 
totally inadmissible when contrary to its pol- 
icy or prejudicial to its interests; and com- 
ity between different States does not require 
a law of one State to be executed in another, 
when it would be against the public policy of 
the latter State.*’ No State is bound to give 
effect to the law of a foreign State, when to 
do so will prejudice either the rights of its 
citizens or the interests of the State; but 
where a transfer of property is valid by the 
lex loci, no just rule of comity requires the 
courts of the State, where the property hap- 
pens to be located, to adjudge such transfer 
to be invalid at the instance of citizens of 
other States simply on the ground that it is 
incompatible with its laws.“* Though a for- 


41 Columbia Bank v. Walker, 14 Lea (Tenn.), 299. 

42 Channing v. Reily, 4 Cr. C. C. 528. 

43 James v. Allen, 1 Dall. (U. 8.) 188. 

# Smith v. Brown, 3 Binn. (Pa.) 201; Boggs v. 
Teackle, 5 Binn. (Pa.) 382; Mount v. Bradford, 2 
Miles (Pa.), 17. 

* Commonwealth v’ Riddle, 18. & R. 311. 

Minor v. Cardwell, 37 Mo. 350, 354; Oliver v. 
Townes, 4 Martin (La.), 93, 102. 

47 Faulkner v. Hyman (Mass.),2 N. Eng. Rep. 181. 

# State Bank Receiver v. Plainfield Bank, 34 N. J. 
Eq. 450. = 





eign law may be followed, in many cases, as 
a rule of decision, there are no cases in which 
it can be permitted to set aside the estab- 
lished rules of evidence of the State,” and 
the constitutional principles of comity re- 
quiring the giving of full effect to the judg- 
ment of another State’s court is not to be ap- 
plied when such judgment is contrary to the 
long declared public policy of the State or to 
abstract justice or morality; so held in New 
York in a prosecution for bigamy, where but 
one sufficient cause for a divorce a vinculo is 
recognized, as to a judgment of divorce ren- 
dered in another State without personal serv- 
ice. It has been laid down as a general 
rule that ‘‘all transactions in a court of jus- 
tice, or out of court, whether testamentary 
or other conveyances, which are regularly 
done or executed according to the law of any 
particular place, are valid even where a dif- 
ferent law prevails, and where, had they been 
so transacted or executed, they would not 
have been valid. On the other hand, trans- 
actions which are done or executed contrary 
to the laws of a country, as they are void at 
first never can be vaiid; and this applies not 
only to those who permanently reside in the 
place where the transaction or instrument is 
done or executed, but to those who reside 
there temporarily ; with this exception only, 
that of another State, or its citizens would be 
affected by any peculiar inconvenience of an 
important nature, by giving this effect to 
acts performed in another country, that State 
is not bound to give effect to those proceed- 
ings, or to consider them valid within its 
jurisdiction.’"*"' It was recently held by the 
Supreme Court of New Hampshire that no 
nation or State is bound to recognize or en- 
force contracts which are injurious to its in- 
terests, or the welfare of the people, or 
which are in fraud or violation of its own 
laws,” although valid by the law of the place 
where made.” 

9. Predominance of the Lex Loci Con- 
tractus. —The general rule that the validity 

4# Kirtland v. Wanzer, 2 Duer (N. Y.), 278. 

* People v. Baker, 76 N. Y. 78. 

51 Lawrence’s Wheaton, 164. See Huberus, Prae- 
lect. tom. ii, lib. 1, tit. 3, De Conflict Leg. 

8 Fisher v. Lord (N. H.), 2 N. Eng. Rep. 286; Hill 
v. Spear, 50 N. H. 253; Smith v. Godfrey, 28 N. H. 
379, 883; Skiff v. Johnson, 57 N. H. 475; Gaylord y. 
Soragen, 82 Vt. 110, 76 Am. Dee. 154. 


a * Pittsburgh & S. L. R. R. Co. v. Rothschild (Pa.), 
4 Cent. Rep. 109. 
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and effect of a contract are to be determined 
by the law of the place where it is made is 
subject to some exceptions, to-wit: 1. No 
nation is bound to recognize or enforce con- 
tracts injurious to its own citizens. 2. The 
enforcement by one nation of contracts made 
under the laws of another rests on the prin- 
ciples of comity which cannot be so far ex- 
tended as to violate the positive legislation 
of the nation called on to enforce such con- 
tracts. 3. When a contract which violates 
the revenue laws of the country where it was 
made comes before the courts of another 
country those courts will not take notice of 
the foreign revenue laws.“ A _ contract 
which though valid and would be enforced in 
the State where it was made, is in violation 
of a public law of another State, will not be 
enforced there on the ground of comity.” 
And it has even been held that a contract 
which has been recognized as valid by the 
courts of another State, will not be enforced 
by the courts of another State, will not be 
enforced by the courts of New Jersey, if it 
is in violation of the public law of that State.” 
And a foreign corporation cannot sue thereon 
as acontract of insurance on property in 
that State, which violates the New Jersey in- 
surance regulations. If the judgment of a 
foreign court contravene the universal prin- 
ciple in reference to the /ex loci contractus, it 
will not be treated as conclusive in the courts 
of the State whose laws have been thus dis- 
regarded. A transfer of personal property 
which is good by the law of the owner’s 
domicile, is valid wherever the property may 
be situated,” unless the transfer be against 
the law or policy of the country where the 
property is situated.” But an instrument, 
legal where made, and at the domicile of the 
maker, and efficient to transfer his property 
there, cannot dispose of his movables, situ- 
ated in another State, in a manner prohibited 
by a law of latter State, inconsistent with its 
policy and declared by it fraudulent and 
void. 

4 Ivey v. Lalland, 42 Miss. 444. 

55 Watson v. Murray, 8 C. E. Gr. (N. J.) 257. 

% Union Locomotive Co. v. Erie Ry. Co.,8 Vr. (N- 
. A Fire Ins. Co. v. Kinyon, 8 Vr. (N. J.) 33. 

58 Dias v. Morrell, 2 U.S. Law. Mag. 431; Loreithe 
v. Dias, 2 U. 8. Law. Mag. 433. 

59 Rumson v. Groshen, 1 Beas. (N. J.) 86. 

Frazier v. Fredericks, 4 Zab. (N. J.) 162. 


61 Varnum v, Camp, 1 Gr. (N. J.) 326,25 Am. Dee. 
476. 





10. Rules Governing Effect given to For- 
eign Laws.—It is difficult to conceive upon 
what ground a claim can be rested, to give to 
any municipal law an extraterritorial effect 


where those laws are prejudicial to the rights - 


of other nations, or to the interests of their 
subjects." Such a course would at once 
annihilate the sovereignty and equality of 
every nation which should be called upon to 
recognize and enforce them; either that or 
it would compel such nation to desert its own 
proper interest and duty to its own subjects 
in favor of strangers.” The true rules which 
govern in the matter ars those which arise 
from mutual interests and utility, from a 
sense of the inconvenience which would re- 
sult from the application of a contrary doc- 
trine and from a sort of natural moral nec- 
essity to do justice, in order that justice may 
be done to us in return.’ But as to the 
nature and extent and utility of the recogni- 
tion of foreign laws respecting the state and 
condition of persons and things every nation 
must judge for itself, but in no instance is re- 
quired to recognize them when they would be 
prejudicial to its own interests or those of its 
subjects. It is in the strictest sense simply 
a matter of the comity of nations and not of 
any absolute paramount obligation, super- 
seding all discretion on the subject. Vatte! 
says that it belongs exclusively to each na- 
tion to form its own judgments of what its 
conscience prescribes to it; of what it can 
do, or cannot do; of what is proper, or im- 
proper for itto do. And of course it rests 
solely with it to examine and determine, 
whether it can perform any office for another 
nation, without neglecting the duty which it 
owes to itself. © 
James M. Kerr. 
Rochester, N. Y. 


82 See The Halley, L. R., 2 P. C. 203. 

6 Story, Conf. L. 29. ; 

6 Blanckard v. Russell, 138 Mass. 4,7 Am. Dec. 106; 
Story, Conf. L. 30; Liverm. Dissert. 28; Rodenb. De 
Stat. Diversit, tit. 1, ch. 3, § 4; 2 Boullenois, App. 8: 
Borchier, Cont. De Bourg. ch. 23, 467, §§ 62, 63. 

6 2 Kent Com. 457, 458. 

% Vattel, Prelim. Disc. 61, 62, §§ 14-16. 
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WATERS — POLLUTION OF UNDER-GROUND 
CURRENTS. 


KINNAIRD V. STANDARD OIL CO. 





Court of Appeals of Kentucky, January 26, 1890. 

The owner of a spring of water is entitled to re- 
eover damages for its pollution by oil stored in large 
quantities on the land of his neighbor, which, leaking 
from the casks containing it, saturates the ground, 
and penetrates to the hidden or unknown veins of 
water feeding the spring. 

Pryor, J.: The appellant, Kinnaird, is the 
owner of a small tract of land containing about 
four acres, lying adjacent to or within the bound- 
ary of the town of Lancaster, in the county of 
Garrard. On this land isa valuable and never- 
failing spring, that appears upon the surface of 
the ground atthe foot of ahill, and had been 
used as such fora long period of time. In No- 
vember of the year 1886 the appellee, the Standard 
Oil Company, leased from the Kentucky Central 
Railroad Company a site upon which to build a 
warehouse for the storage of its coal oil. They 
erected the warehouse, and placed in it their 
coal oil, that leaked from the casks, and saturated 
the ground, both on the inside and outside of the 
building. The floor of the house consisted of a 
bed of cinders about 12 inches in depth, that sup- 
plied the place of plank, that as the proof shows, 
would become very inflammable when saturated 
with the oil. The bed of cinders, therefore, ren- 
dered the property much more secure than ifa 
floor had been laid in the building. The spring 
of the appellant is located about 200 yards from 
the oil-house of the appellee, with a hill or rise 
in the ground between the two, and the proof 
conduces to show that water on the surface of the 
ground at the oil-house would naturally flow in 
an opposite direction from the spring, because it 
is lower than the ground where the spring 
emerges from the hill. Afterthe oilhad been de- 
posited in the building erected for that purpose,itis 
manifest that it leaked from the casks, and, being 
of such a penetrating character, it passed into the 
ground, and polluted the water or stream from 
which the spring of appellant was supplied. 
While it is argued that the proof on this subject 
is by no means satisfactory, we think it apparent 
from the testimony that the oil mingled with un- 
der-ground currents of water that fed the spring 
of the appellant, and caused the injury. The 
court below, on hearing the testimony, gave a 
peremptory instruction to the jury, on the ground 
that no action could be maintained for contamin- 
ating the subterranean water that flowed into the 
spring of the appellant, asthe appellee had the 
right,in the exercise of its legitimate business, to 
build the house, and store the oil within it, on its 
own land, although the property ofits neighbor 
was injured by it. If this had been surface water, or 
a vein of water under-ground, with a well-defined 
and known channel, the right to maintain the ac- 
tion cannot be doubted; but, as to hidden or un- 
known veins of water it is said they belong to the 





soil, constitute a part of it, and may be used, con- 
trolled, or removed by the owner in the same man- 
ner that he could the soil through which the water 
percolates or runs. 

The theory of the defense is that, this water be- 
ing the property of the owner of the land, its use 
if not forbidden by law, cannot work an injury to 
his neighbor, in the absence of a design to do so, 
however great the damage sustained. This view 
of the legal rights of these parties seems to be 
sustained. by numerous reported cases, involving 
questions analogous in almost every particular, 
and, if followed by this court, it must be held 
that the peremptory instruction was proper. Tbe 
ease of Brown y. Lllius, reported in 27 Conn. 84, 
was an action on the case for a nuisance, and in 
the declaration it was alleged that offensive mat- 
terin the manufactuie of gas, deposited on the 
surface of the ground, had permeated into the soil 
around adjoining the well, and into the well itself, 
corrupting the water and rendering it unfit for 
use. The court, in applying the rule in regard to 
subterranean currents, and in discussing the in- 
struction given by the lower court, held that the 
ownerst ip of the land sanctioned and justified the 
use made of it by the defendant, and although the 
latter wasinjured, if the damage resulted from 
the mingling of the noxious matter with the un- 
der-ground vein of water, it was an injury wilh- 
out any violation of the plaintiff's legal rights by 
the defendant, and the latter “‘was under no le- 
gal obligation to prevent it in the first instance, 
or a continuance of it afterwards.’’ The rule 
that gives to the owner of the soil all that lies be- 
neath its surface, whether oil or water, was made 
to apply in the case cited, with the right of the 
owner tg use it at his pleasure, and in any legiti- 
mate mode, and the plaintiff denied the right of 
recovery upon that ground. The case of Dillon 
v. Oil Co., 49 Hun, 565, was where the plaintiff 
owned two lots, upon which he had erected dwel- 
lings, and had dug a well on each lot, that he 
used for household purposes. The defendant 
erected an oil refinery about 300 feet distant from 
the lots of the plaintiff, and the oil, leaking on the 
surface, had permeated the ground until it reached 
some under-ground steam that carried it to the 
wells of the plaintiff. An injunction was sought 
and the relief denied, for the reason that the de- 
fendant had the right to use that which he owned 
for legitimate purposes, provided, in doing so, he 
exercised proper care and skill to prevent injury 
to others; and, as an illustration of therule, it 
was there said that he might diga well or ditch, 
and cut off a hidden stream of water that supplied 
his neighbor’s well, and thereby render it useless. 
In Bloodgood v. Ayets, 108 N. Y. 400, 15 N. E. 
Rep. 433, it was also held that no person is liable 
for interrupting a stream supplying a well or 
spring, unless he knew beforehand where the 
stream was,—a doctrine, we think, well settled 
by an unbroken line of authority. That one may 
divert or consume all the water from under- 
ground currents, that have no fixed known chan- 
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nels, and appropriate all the water to his own 
use, and that he is the absolute owner of this 
water while it remains under his soil, with the 
right to appropriate it as he pleases for legitimate 
use, will not be denied. This use or right of 
property is, however, only temporary, and re- 
mains only so long as the water stands on or un- 
der his land. He cannot follow it when it leaves 
his premises, and passes to the land of his neigh- 
bor ; and it may therefore be said that he has not the 
absolute title, as each owner of the land is vested 
with the right to use the water, and appropriate 
the whole of it when it reaches him. In the case 
of Upjohn v. Board, reported in 46 Mich.!542, 9N. 
W. Rep. 845, the opinion delivered by Mr. Justice 
Cooley, it was held to be an established rule that 
owners of the soil have no rights in subsurface 
waters not running in well-defined channels, as 
against their neighbors who may withdraw them 
by excavations; and therefore, if no right of ac- 
tion exists for ruining the plaintiff’s well by with- 
drawing the water, it is difficult to understand 
how corrupting its waters by a proper use of the 
adjoining premises can be actionable, when there 
is no intent to injure, and no negligence, as each 
act would destroy the well of the plaintiff. It 
seems to us, after a careful review of the author- 
ities referred to by counsel for the corporation, 
all of which are entitled to great weight, that 
there i§ a manifest distinction between the right 
of the owner of land to use the under-ground 
water upon it, that originates from percolation or 
is found in hidden veins, and the right to con- 
taminate it so as to injure or destroy the water 
when passing to the adjoining land of his neigh- 
bor. 

It isa familiar doctrine that one must so use 
his property as not to injure his neighbor, and be- 
cause the owner has the right to make appropria- 
tion of all the under-ground water, and thus pre- 
vent its use by another, he has no right to poison 
it, however innocently, or to contaminate it, so 
that when it reaches his neighbor’s land it is in 
such condition as to be unfit for use either by 
man or beast. One may be entitled by contract 
with his neighbor to all the waters that fiows 
in a stream on the surface that passes through 
the land of both, and, while he can thus ap- 
propriate it, he has no right to pollute the 
water in such a manner as, when it passes to his 
neighbor, its use becomes dangerous or unhealthy 
to his family, or to the beast on his farm. As 
soon as the water leaves the land of the one who 
claims the right to use it, and runs on the land of 
another, the latter has the same right to appro- 
priate it, and, if property, it then becomes as 
much the property of the last as the first proprie- 
tor. The owner of land has the same right to the 
use and enjoyment of the air that is around and 
over his premises as he has to use and enjoy the 
water under his ground. He is entitled to the 
use of what is above the ground as well as that 
below it, and still it will scarcely be insisted that 
he can poison the atmosphere with noxious odors 









that reach the dwelling of his neighbor, to the in- 
jury of the health of himse:f or family. If not. 
we see no reason why he should be permitted to 
so contaminate the water that flows from his land 
to his neighbor’s, producing the same results, and 
still escape liability for the damages sustained, 
and whether the water escapes the one way or the 
other is immaterial. The simple question is, can 
the owner, witha knowledge of the penetrating 
character of its oil, and the effects following its 
leakage, store large quantities of it near the spring 
of the plaintiff, when the oil is seen in puddles out- 
side of the building, the result of leakage of the 
casks on the inside, and resist the claim of the 
plaintiff on the ground that it did not know the 
water was affected by it? The injury has been done, 
and can it be said that it presents a case of dam- 
num absque injuria2 We think not. The case of 
Ballard v. Tomlinson, an English case, reported 
in 24 Amer. Law Reg. 634, contains the correct rule 
on the subject. In that case the water in the 
plaintiff’s well was injured by sewerage from the 
defendant’s well, and it was held that an injunc- 
tion to restrain the defendant from so using his 
well was proper, and the plaintiff entitled also to 
damages for what he had suffered by reason of 
the pollution. While the unlimited right to use 
the perculating water was conceded to the plaint- 
iff, the right to contaminate the water so as to 
render it unhealthy or unfit for use, when it came 
to his neighbor’s land, was held to be a violation 
of the plaintiff's rights, for which an action 
could be maintained. If one has that on his own 
premises that is dangerous, or asubstance that he 
is constantly using which is liable to escape and 
injure others, whether above the ground, and in- 
jure the properiy or that which his neighbor has 
the right to use, he must answer for the conse- 
quences. A recovery was had against gas com- 
panies in the case of Gas-Light Co. v. Graham, 
28 Ill. 74; Gas Co. v. Murphy, 39 Pa. St. 257; Gas- 
Light Co. v. Freeland, 12 Ohio St. 392. In the 
case in 28 Hil. 74, the gas company erected works 
near the dwelling of Graham, and injured the 
water in his well by permitting the substances 
used in its manufacture to permeate the soil, and 
find their way to plaintiff's well. The court told 
the jury that if such substance did soak into the 
ground, and permeate and pass along and through 
the earth, mingling with the water of the well, 
and did thereby render it nauseous to the taste, 
or unfit for use, the jury should render a verdict 
for the plaintiff. This branch of the instructions 
was held to be proper, and no question raised as 
to the right of recovery, if the jury believed the 
facts existed as alleged and proven. In Gas Co. 
v. Murphy, the court held the company answer- 
able for the corruption of the plaintiff’s well by 
reason of fluids percolating from the works. The 
entire dominion of the defendant over its prop- 
erty in the present case is undenied, but it had no 
right, while enjoying its use, although in a legiti- 
mate way, to violate, by the manner of its use, the 
rights of others. It seems to us unreasonable to 
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adjudge that the erection and operation of gas- 
works, or buildings for the storage of oil, with the 
noxious and injurious substances, by reason of the 
deposit on the surface permeating the ground, 
and injuring or destroying the taste or use of 
water belonging to and on the property of others, 
is such a legitimate use of one’s property, and his 
dominion over it, as to preclude any recovery for 
an injury to the property of his neighbor, how- 
ever great, and to require a notice that the in- 
jury has been inflicted before the action can be 
maintained would be to destroy the theory or the 
principle upon which a recovery in the case is 
permitted. It is argued that the appellee was ig- 
norant of the existence of the nuisance or injury 
to appellant’s spring, and had no right to sup- 
pose that its oil was affecting the water it the 
spring of the plaintiff. This may be so, and still 
the defendant is responsible for the injury, al- 
though it was not aware that its neglect in per- 
mitting the oil to leak from the casks, and stand 
in pools outside the building, had or would work 
an injury to the plaintiff. Ifa nuisance, whether 
neglect or not, the appellee is liable. 

We have assumed, in the consideration of the 
questions presented, that the injury complained 
of resulted from the manner in which the oil was 
kept in the store-house of the defendant, but we 
are not to be understood as taking that question 
from the jury on the return of the case. Some 
question was made in the court below, as to the 
right of the plaintiff in estimating the value of 
his spring, or the damages occasioned by the act 
of the defendant, to show that years before he 
had sold water from it; this testimony was prop- 
erly excluded. We do not understand that the 
injury has resulted in the entire destruction of the 
spring or the water for use, and for that reason 
the actual damage sustained is the criterion of re- 
covery,—the deprivation of the use of the water for 
domestic or farm purposes up to the time of the 
trial. The continuance of the use of the building 
for the purposes of. storing the oil, without any 
additional protection to the flow of the oil to the 
spring of the plaintiff, would subject the ap- 
pellee to another action. We cannot well see how 
the plaintiff.can be fully compensated in any 
other mode, and to make the injury permanent, 
when it is certainly in the power of the defend- 
ant to prevent it, would be subjecting it to the 
payment of damages, although the beneficial 
use of the spring ‘had been again restored. 
Judgment reversed and remanded, with direc- 
tions to award a new trial, and for proceedings 
consistent with this opinion. 


NorTre.—The question presented ia the principal 
case as to rights in subterranean waters, is one that 
does not appear to be by any means settled. Though 
the decision of the Kentucky court seems to be in the 
direction of good sense and equity, it is undoubtedly 
opposed to the current of authority, both in England 
andin this country. Itis only within recent years 
that questions involving the use and misuse of under- 
ground currents of water have arisen, and the cases 





upon the subject are not numerous. The distinction 
between under-ground waters and those which flow 
on the surface seems to have been made for the first 
time in Acton v. Blundell,! in 1848. The law had been 
theretofore and is now well settled that a proprie- 
tor of land may not stop or divert the waters of a 
stream flowing in a surface channel through it, so as 
to deprive a land owner whose estate lies upon the 
stream below that of the proprietor first mentioned, 
of the use of the same, or essentially impair or dimin- 
ish the use thereof.2 In other words, the riparian 
proprietors of land over which streams of water flow 
in well-defined currents or channels, have a clear 
right to have the water of such streams continue its 
natural and accustomed course, as matter of legal 
right, resulting from the mere property of the soil, 
and not, in any sense, dependent upon prescription or 
long accustomed use. And it would, of course, fol- 
low that the proprietor of land over which such sur- 
face water or well defined channel flows has no right 
to defoul or poison such stream to the damage of an 
adjoining proprietor, through whose land such 
stream flows.4 And there seems to be no question 
that the same principles will apply to subterranean 
currents of water which are well defined and fully 
known. But the weight of authority seems to sus- 
tain the position that these principles do not apply to 
such subterranean currents as are unknown, or to 
water percolating through the soil, but that in regard 
to these, every proprietor may use his own soil as is 
most convenient to his own purposes, without thereby 
becoming responsible in damages for diverting water 
of percolation or of unknown subterranean currents 
from his neighbor’s well or spring or stream. Most 
of the cases on this subject treat simply of the ques- 
tion of the diversion of under-ground water. The 
ease of Acton v. Blundeil ® decided that the owner of 
land through which water flows in a subterranean 
course has no right or interest in it which will enable 
him to maintain an action against a land owner who in 
carrying on mining operations on his own land in the 
usual manner, drains away the water from’ the 
jiand of the first mentioned owner. This principle 
was also laid down in Greenleaf v. Francis.’ 

In Roath v. Driscoll® the court says that “each 
owner has an equal and complete right tothe use of 
his land and to the water which is in it,” and that 
“water, whether moving or motionless in the earth, is 
not, in the eye of the law, distinct from the earth.” 
And it is there (as in all of these cases) stated that if 
subterranean water is to be treated as a part of the 
earth, it must follow that there are no correlative 
rights in the enjoyment of such water between ad- 
joining proprietors of land. The Supreme Court of 
Vermont, in the case of Chatfield v. Wilson,®? reaches 
the same conclusion, saying: ‘There is, then, no diffi- 
culty in recognizing a right to the use of water flow- 
ing in a stream as private property and regulating 
that use by settled principles of law. We think the 
practical uncertainties which must ever attend sub- 
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terranean waters is reason enough why it should not 
be attempted to subject them to certain and fixed 
rules of law, and that itis better to leave them to be 
enjoyed absolutely by the owner of the land, as one 
of its natural advantages and in the eye of the law a 
part of it, and we think we are warranted in this view 
by well considered cases.” The question was raised 
in that case, as in some others, whether the act of de- 
fendant in the obstruction or diversion of under- 
ground water upon his own premises can be made 
actionable, simply upon the ground that the motive 
was bad which inducedit. It was ruled, however, 
that an act legal initself, violating no right, cannot be 
made actionable on the ground of the motive. Some 
of the cases, however, go to that length, and they may 
be sustained upon the ground of an unreasonable use 
of one’s own property. 

The number of cases, wherein the direct question is 
presented as to the right of a land owner to foul or 
poison under-ground water tothe damage of an ad- 
joining proprietor are few, and most of these are cited 
in the principal case and are antagonistic thereto. As 
was said by the court in Upjohn v. Richland Town- 
ship,!° “if withdrawing the water from one’s well by 
an excavation on adjoining lands will give no right of 
action, it is difficult to understand how corrupting its 
waters by a proper use of the adjoining premises can 
be actionable when there is no actual intent to injure 
and no negligence. The one act destroy the well, and 
the other does no more.” It is difficult to recognize 
the distinction as drawn by the Kentucky court *‘be- 
tween the right of the owner of land to use the under- 
ground water upon it that originates from percolation 
or is found in hidden veins and the right to contami- 
nate it so as to injure or destroy the water when pass- 
ing to the adjoining land of his neighbor.” Icdeed, 
the few cases which sustain the doctrine and the many 
which oppose it, can be harmonized only in one way, 
and that by the application of the question whether 
the use of one’s own property is a reasonable one, 
notwithstanding it may result in damage to his 
neighbor. A wanton intention to doinjury would not 
be a reasonable use. Neither would the discharge of 
a privy and sewerage on the land (which is in itself a 
piece of negligence), as was the fact in Ballard v. 
Tomlinson,! relied upon by the Kentucky court, and 
also in Snow v. Whitehead.!2 And it would be a 
question, perhaps for the jury to say whether, as in 
Brown V. Lilius “and Gas Light Co. v. Graham, the 
deposit of gas upon the ground, or as in the principal 
case the deposit of oil, which in each case defiled the 
under-ground water, was a reasonable use of one’s 
own property. Ifsuch ause is reasonable the result 
is damnum absque injuria. It is said in Comyn’s 
Digest, under the head of nuisance, that an action on 
the case does not lie for the reasonable use of any 
right, though it be to the annoyance of another. This, 
it may be said, implies that an action would lie if the 
use of one’s right was unreasonable. 

The recent English case of Reinhardt vy. Mentasti, 
it seems to us, carried the doctrine that one must so 
use his own property as not to cause injury to others, 
to an unwarranted extent, and declared that act on 
part of the owner of property a nuisance which re- 
sulted in damage to his neighbor, whether the act is 
reasonable or otherwise, the court saying that the 
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We 


“real question is, does he injure his neighbor?” 
feel sure that such doctrine is not sustained by the 
American cases, and we much doubt whether it is 


good law anywhere. Though in terms the Kentucky 
case doesn’t go so far, yet, asa matter of fact, it leans 
very much in that direction. 

LYNE S. METCALFE, JR. 
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taining nature to the profession. It does not purport 
to be a reporter in any sense, except a reporter ofspicy 
and interesting articles. Each number contains a 
biographical sketch of some distinguished member of 
the bench or bar accompanied by excellent steel en- 
gravings of the subject of the sketch. The volume 
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Fuller in his robes. There are also portraits of Lord 
Chief Justice Cockburn, Mr. Justice Matthews, Rufus 
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Celebres” being noted criminal cases of historic inter- 
est usually taken from the French and reading like 
the novels of Gaboriau. 
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our best wishes for its future success. 
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1. ADMINISTRATION—Demands.— The fact that a claim 
against an estate is not proven within a year after the 
notice of administration, as required by Code Iowa, § 
2421, does not affect the jurisdiction of the courtto de- 
termine the validity of such claim. — McLeary v. Doran, 
Iowa, 44. N. W. Rep. 360 

2. ADMINISTRATION—Allowance to Widow. — An ante- 
nuptial contract, providing that during marriage 
neither party should be restricted in the disposition of 
their property, real and personal, and authorizing 
either to execute deeds without the consent or signa- 
ture of the other, does not include the right of disposal 
by will, so as to defeat the widow’s right to an allow- 
ance for a year’s support, given by Code Iowa, § 2375, 
though she may have relinquished by such contract her 
right to dower and homestead.—Jn re Peet’s Estate, lowa, 
44.N. W. Rep. 354. 

3. ADMINISTRATION— Set-off of Heir’s Share. — A debt 
due the estate of an intestate from oneof the heirs 
may be retained out of his distributive shares of the 
surplus proceeds of real estate which has been sold to 
pay debts, as against one who took a mortgage on the 
undivided interest of the heir in the land sold, the mort- 
gage having been taken pending the settlement of the 
estate, with knowledge of the indebtedness of the heir. 
—Fiscus v. Moore, Ind., 23 N. E. Rep. 362. 

4. ADMINISTRATION— Executors. — Inquiry touching 
the illegality of an executor’s appointment cannot be 
raised by a purchaser of property of the succession at 
judicial sale, under an order of court apparently regu- 
lar, and for the purpose of discharging debts of the 
deceased, and costs of administration. — Succession of 
Lehmann, La., 7 South. Rep. 33. 


5. ADMINISTRATION—Bond—Surety.— Rev. St. Mo. 1879, 
§ 307, making public administrators “subject to the 
same duties, penalties, provisions, and proceedings as 
are enjoined upon or authorized against executors and 
administrators by this chapter, as far as the same may 
be applicable,” does not exclude the public adminis- 
trators and their sureties from the benefits of ch. 66, § 
3906, et seg., providing for the discharge of sureties on 
official bonds and limit them to the provisions for 
sureties on executors’ and administrators’ bonds.—State 
v. Nolan, Mo., 12 8. W. Rep. 1047. 


6. ADMINISTRATOR'S SALE TO Pay DEBTS.—An order of 
court, directing all the land belonging to a dcecedent’s 
state to be divided between his widow and son, may 














be revoked at any time before partition is actually 
made and any portion of the land ordered to be sold 
for the payment of debts. — Lee v. Henderson, Tex., 12 8. 
W. Rep. 981. 

7. ADMISTRATOR’S SALE TO Pay DEBTS. — After a de- 
cree under Act Tex. Aug. 9, 1876, providing for the dis- 
tribution of decedent’s estate after twelve months from 
the issue of letters, and the retention by the executor 
of sufficient assets to pay all debts that have been or 
may yet be established, the court has no authority to 
order a sale of any of the property so partitioned for 
the payment of debts, upon the amount retained prov- 
ing insufficient.— Henderson v. Lindley, Tex.,12 8. W. Rep. 
979. 

8. ADVERSE POSSESSION. — Where a person claiming 
title to land did not reside on it, but frequently visited 
her son who did live there, and there was constant 
communication between them, it cannot be held that 
the son’s possession was adverse. — Dunham v. Towns- 
hend, N. Y., 23 N. E. Rep. 367. 

9. ADVERSE POSSESSION. — Where real estate is con- 
veyed in trust for a married woman, to the sole use of 
her and her heirs by her present husband (defendant), 
and they have a daughter born to them, after 
which the wife dies, and defendant remains on the 
premises with the daughter who marries, each paying 
part of the expenses of housekeeping for three years, 
when the daughter dies, and her husband continues to 
live on the premises five years without paying board, 
the possession of defendant, after the daughter’s hus- 
band leaves, will not bar a recovery of the premises in 
an action by the husband and heirs of the daughter, 
there being nothing to show that such possession was 
adverse.— Spencer v. O’ Neill, Mo., 12S. W. Rep. 1054. 


10. ASSIGNMENT FOR BENEFIT OF CREDITORS — Prefer- 
ences.—A debtor gave his mother and step-father, to 
whom he was indebted, a chattel mortgage on his 
goods. The mortgagees knew he was greatly em- 
barrassed at the time by other debts, and that he talked 
of making an assignment. A few moments after the 
mortgage was placed on record the debtor’s store was 
found locked, and a notice on the door of the assign- 
ment which he had just made: Held, that the mortgage 
and assignment were contemporaneous and void, un- 
der How. St. Mich. § 8739, which declares void common- 
law assignments, unless made without preferences. — 
Burnham v. Haskins, Mich., 44 N. W. Rep. 341. 


11. ASSIGNMENT FOR BENEFIT OF CREDITORS. — Parol 
evidence is not admissible to show that plaintiffs 
signed an agreement by which attachments against the 
property of an insolvent firm were discharged, and the 
property conveyed to trustees for the benefit of cred- 
itors, on condition that one ofthe trustees should be 
removed, and another person putin his place, where 
the instrument and property were delivered to the 
trustees,and accepted by them, and where there is 
nothing in the instrument to show that it was to take 
effect only on the happening of a future contingency.— 
Martin v. Taylor, Ark., 128. W. Rep. 1011. 


12, ATTACHMENT— Fraudulent Conveyance. — Attach - 
ment on the ground that defendants have disposed of 
their property with intent to defraud creditors is justi- 
fied where defendants, being in failing circumstances, 
have mortgaged substantially all their assets,in part 
to pay an existing debt, and in part to secure a large 
advancement of money, especially where the moitgage 
provides thatthe mortgagees may enter into posses - 
sion, and sell the goods in due course of trade.— Gal- 
lagher v. Goldfrank, Tex., 128. W. Rep. 964. 

18. ATTACHMENT — Evidence. — In an action for the 
alleged wrongful attachment and sale of plaintiff's 
wegon to satisfy another’s debt, evidence of its cost 
price is admissible to aid in determining its value at 
the time of the alleged conversion. — Bunting v. Saiz, 
Cal., 22 Pac. Rep. 1132. 

14. ATTORNEY—Appearance.— Where an attorney ap- 
pears in a cause, the presumption is that he has 
authority, and that presumption continues until the 
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want of such authority be established by proof.— Vorce 
v. Page, Neb., 44 N. W. Rep. 452. 

15. ATTORNEY AND CLIENT — Compensation.—Under a 
centract whereby an attorney agrees to defend a suit, 
and his client agrees to pay him $3,000 therefor in case 
of success or $50 per day for time employed, in case 
the client decides to drop the suit before final termina- 
tion, the attorney cannot recover more than $3,000 for 
his services if his client elects to drop the suit, without 
regard to the number of days he has worked.— Eliott v. 
Rubel, Ill., 23 N. E. Rep. 400. 

16. ATTORNEYS’ LIENS— Compromise. — An attorney’s 
lien on a judgment exists notwithstanding the judg- 
mentis compromised pending appeal, as, under the 
Ten practice, an appeal does not vacate the 
judgment.— Covington v. Bass, Tenn., 12 8. W. Rep. 1033. 

17. BILL oF EXCEPTIONS. — The short-hand report of 
the proceedings had in a case, and the evidence offered 
and received, certified by the judge, constitutes a bill 
of exceptions within the requirements of the Iowa 
statute.—Fleming v. Stearns, lowa, 44 N. W. Bep. 376. 


18. CARRIERS—Passengers — Postal Clerks. — A postal 
clerk of the railway mail service, holding a commission 
entitling him to ride as a passenger on a railroad train 
while on duty and in returning home, who, with the 
conductor’s permission, rides, while off duty, on his 
way home, in the postal-car, is not per se guilty of con- 
tributory negligence so as to defeat an action for his 
death, caused by a collision, though the posta: car was 
subject to greater risks than the cars intended for pas- 
sengers, and if he had remained in the smoking car, in 
which he commenced his journey, he would probably 
have escaped injury.— Baltimore, etc. R. Co. v. State, Md., 
18 Atl. Rep. 1107. 

19. CARRIERS— Free Pass. — An agreement by one ac- 
cepting, as a gratuity, a free pass upon a railroad train, 
to assume allrisk of accident which may happen to 
him while traveling upon such train, by which he may 
be injured in his person, is valid. One availing himself 
of such a ticket is estopped to deny that he made the 
agreement expressed therein because he did not and 
was not requested to sign it.— Quinby v. Boston, etc. Ry. 
Co., Mass. 23 N. E. Rep. 205. 


20. CHATTEL MORTGAGES — Description. — A chattel 
mortgage describing the property as “the following 
cattle,” giving the names by whcih they were registered 
in the American Short-Horn Herd-Book, “eighteen 
head of two year-old steers, of various colors,” and 
“one span of heavy, dark bay mules,” all kepton the 
farm of the mortgagors in a certain township, is suf- 
ficient as to description, as against third persons. — 
City Bank v. Ratkey, lowa, 44 N. W. Rep. 362. 


21. ConTRaAcCT—Computation of Time. — In computing 
the time ofa contract which provides for the condi- 
tional payment of a sum of money “at any time within 
five years,” and, if the condition does not happen 
“‘within five years from this date,” then payment is to 
be made absolutely, the day on which the contract was 
executed must be excluded.— Shelton v. Gillett, Mich., 44 
N. W. Rep. 428. 

22, CONTRACTS—Assignment — Performance. — Manu- 
facturers of a certain machine made a contract for the 
sale of a number of them, which were to be paid for by 
the promissory notes of the purchasers. It was further 
provided by the contract that the purchssers were to 
sell such machines within a given territory, receiving 
in payment therefor either cash which was to be ap- 
plied in payment of their notes, or notes, which were 
to be delivered to the manufacturers as collateral se- 
curity: Held, that the purchasers cannot assign the 
contract,so asto compel the manufacturers to take 

* the notes of other persons, in lieu of the purchasers’ in 
payment of the machines, as Code Iowa, §§ 2082-2087, 
declaring all contracts assignable, only authorize the 
transfer of the assignor’s rights in possession or in 
action under such contracts, but not of his obligations 
thereunder.— Rapplye v. Racine Seeder Co., lowa, 44 N. 

W. Rep. 362. 











23. CONTRACTS—Construction. — Under a contract to 
pasture cattle at a given rate per month, for a term not 
longer than eight months, and give all possible protec- 
tion for their safety and benefit, the owners reserving 
the right to remove them whenever liable to loss for 
lack of grass or water, paying for the time that has ex- 
pired, the owner of the pasture does not bind himself 
to furnish pasture for the full eight months, and may 
recover for the time it is used whenever the cattle are 


*withdrawn.—Muely v. Corkili, Tex., 12 8. W. Rep. 1005. 


24, CONTRACTS — Public Policy. — Ifthe offer of dona- 
tions to secure the removal of a county-seat, more than 
sufficient to pay the expenses of such removal, is the 
holding out of improper inducements to unduly influ- 
ence voters, the contract to secure the payment of the 
donations will not be held to be void unless it is shown 
that the amount offered is more than a sufficient 
indemnity.— Behan v. Ghio, Tex., 12 8. W. Rep. 996. 

25. CournTs—Special Judge.—Act Ky. Feb. 7, 1884, pro- 
viding for the election of special judges to preside when 
the judge of the Jefferson court of common pleas fails 
to attend, and for transfer of causes from that court 
to the vice-chancellor of the Louisville chancery court, 
when the judge thereof cannot properly preside, does 
not authorize the election of a special judge in the 
common pleas in a case which the regular judge is dis- 
qualified to try, but only when he fails to attend.— Royat 
Ins. Co. v. Ruffer’s Adm’r, Ky. 128. W. Rep 1043. 

26. CRIMINAL CONVERSATION—Wife.—A wife may sue 
for the alienation and loss of her husband’s conjugal 
affections and society in her own name, and without 
joining her husband as co- plaintiff, as the damages be- 
long solely to her.—Foot v. Card, Conn., 18 Atl. Rep. 1027. 

27. CRIMINIAL Law—Larceny.— In a prosecution for 
the larceny of goods, witnesses called to testify as to 
the value of the property stolen must show that they 
possess knowledge of the value of such property.— 
Brooks v. State, Neb., 44 N. W. Rep. 436. 

28. CRIMINAL LAW— Conspiracy— Merger.— Where, on 
the trial of an information for a conspiracy to commit 
theft, it appears that the theft was actually committed, 
but that it was only petty larceny, the penalty for 
which is less than that, for conspiracy, there is no mer- 
ger of offenses.— State v. Setter, Conn., 18 Atl. Rep. 782. 


29. CRIMINAL Law.—Burglary.—Where an indictment 
for the burglary of a store lays the ownership of the 
premises in “W. H. B., business manager’ of a private 
corporation, while the evidence shows that the store 
belongs to the corporation, the variance is not cured by 
the fact that the manager also used the store as a post- 
office, with which the corporation had nothing to do, 
the presumption being, in conformity to the custom of 
the country that he carried on the post-office as licensee 
of the corporation, and not as its tenant.—Aldbridge v. 
State, Ala., 7 South. Rep. 48. 


30. CRIMINAL Law—Burglary—Evidence. —On a trial 
for burglary, it is proper to exclude testimony that the 
prosecuting witness had made statements out of court 
that he might have been mistaken in thinking that de- 
fendant was the burglar, and that the testimony of one 
of defendant’s witnesses on a former trial had shaken 
him up considerably, as these declarations of his 
thoughts and impressions could not have been incon- 
sistent with his evidence on the trial.—Cooper v. State, 
Ala., 7 South. Rep. 47. 

31. CRIMINAL Law— Evidence.— Defendant, who was 
jointly indicted with another for selling intoxicating 
liquors without a license, cannot complain of the ad- 
mission of alleged improper evidence against his ¢o- 
defendant, who was acquitted, which evidence in no 
way affected defendant.—Segars v. State, Ala., 7 South. 
Rep. 46. 

32. CRIMINAL PRacTICE—Complaint.—A title is no part 
of acomplaint made before a magistrate, charging a 
person with a criminal offense, and in a com- 
plaint charging M with having committed the 
crime of larceny, the words, “State of Nebraska v. M 
& W,” placed in the upper left-hand corner of the pa- 
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per, upon which such complaint is written, held, not 
sufficient to make such complaint a joint one against 
M & W— White v. State, Neb., 44 N. W. Rep. 443. 

33. CRIMINAL PRACTICE— Warehousemen— Corporate 
Name.— Where an indictment charges the defendant 
with issuing fraudulent warehouse receipts to “The 
Merchants’ Loan & Trust Company, a corporation or- 
ganized and incorporated under the laws of Illinois,” 
and the proof shows that the corporation in question 
was incorporated as “The Merchants’ Savings, Loan 
& Trust Company,” the variance is fatal, though the 
proof also shows that the stockholders had made an 
attempt, void because unconstitutional, to change the 
corporate name to that specified in the indictment, and 
that the corporation had been known by, and had 
done business by, such name.—Sykes v. People, Ill., 23 
N. E. Rep. 391. 

34. CRIMINAL PRACTICE—Homicide—Pleading.—An in- 
dictment which charges that defendant ‘on or about 
August 26, 1888, and anterior to the presentment of this 
indictment, in the county and State aforesaid, did then 
and there, unlawfully, and with malice aforethought, 
kill and murder, by cutting and stabbing him, the said, 
with a knife, against the peace and dignity of the State,” 
is sufficient, and implies that deceased died on the day 
named; and the addition of the words that he “inflicted 
upon him, the said, one mortal wound, from which said 
mortal wound he, said, died,” is surplusage.—Codd v. 
State, Tex., 12 8. W. Rep. 1010. 

35. DecEIT—Evidence.—In an action for fraudulently 
inducing plaintiff to take worthless notes in payment 
for land, evidence that defendant told plaintiff that one 
of the notes had been accepted by the receiver of the in- 
solvent maker is admissible under an allegation in the 
declaration that defendant represented he had made 
an arrangement with the receiver for its payment in 
lumber.—Averill v Wood, Mich., 44 N. W. Rep. 381. 


36. DECEIT.—The fact that there was a mortgage on a 
stock of goods at the time a contract was entered into 
for the purchase thereof in which contract the seller 
represented the goods to be clear of incumbran- 
ces, does not entitle the buyer to a rescission of the 
contract on the ground of fraud, where the mort- 
gage was released as soon as the seller’s attention was 
called to it.—Joh v. Sey » Mich., 44 N. W. Rep. 
344, 

37. DEEDS—Delivery.—Deeds of land from the wife to 
athird person, and from the latter to the husband, 
where putin her possession, and afterwards got into 
the possession, of the husband, but were retaken by 
her, and destroyed before they were recorded, and be- 
fore conveyance by the husband to demandant: Held, 
that in a real action by demandant, the wife could tes- 
tify that she never parted with the deeds with intent 
that they should become operative.—Stevens v. Stevens, 
Mass., 23 N. E. Rep. 378. 

38. DEED—Delivery and Acceptance.—In an action for 
the value of land which defendant agreed to convey in 
exchange for land alleged to have been conveyed to 
him by plaintiffs, evidence of previous talks, acts, and 
negotiations of the parties is not admissible to show 
delivery and acceptance of the deed from plaintiffs on 
afdayjcertain where there is no evindence of the 
grantee’s intention to accept the deed then. — Dikeman 
v. Arnold, Mich., 44 N. W. Rep. 407. 


39. Divorce—Support of Children.—A divorced wife 
cannot maintain an action against her former husband 
for the past suppor: of their child, born after the 
divorce, where it appears that the custody and sup 
port of the child were voluntarily assumed by the 
mother, and there was no intent on the part ofthe 
father to neglect or abandon it.— Ramsey v. Ramsey, Ind., 
23 N. E. Rep. 69. 

40. DivoncE—Cross Complaint.—An action for divorce 
is within Code Civil Proc. Cal. § 442, providing that 
‘*whenever the defedant seeks affirmative relief against 
any party, relating to or depending upon the contract 
or transaction upon which the action is brought or at- 








fecting the property to which the action relates, he 
may, in addition to his answer, file a cross-complaint.”” 
—Mott v. Mott, Cal., 22 Pac. Rep. 1140. 

41. EASEMENT—Parol. —A right in the nature of an 
easement cannot be created by a parol agreement for 
the partition of land.—7aylor v. Millard, N. Y., 25 N. B 
Rep. 376. 

42. ELECTIONS—Board of Canvassers.—A writ of man- 
damus, will not issue to compel a canvassing board to 
reassemble, canvass the return of votes for an office, 
and declare the candidate receiving a majority of the 
votes to be elected thereto, after the expiration of the 
term for which he was elected.— Potts v. Tuttle, lowa, 44 
N. W. Rep. 374. 

43. EMINENT DoMAIN—Trespass.—In an action of tres- 
pass against a railway company, for building a rail- 
road over the plaintiff’s land without condemning a 
right of way, the railway company, among other things, 

ded, as a def the previous condemnation of 
the right of way, and the right to use the same: Held, 
that the issues made by the pleadings raised the ques- 
tion of title to said land, and the action was properly 
brought in the district court.— Republican Val. 2. Co. v. 
Fink, Neb., 44 N. W. Rep. 434. 

44, EQuiry—Trusts.—A purchaser of land, with a fulb 
knowledge of an equitable title in another, becomes a 
trustee of the legal title, for the benefit of the equitable 
owner.— Bailey v. Winn, Mo., 12 8. W. Rep. 1045. 

45. EVIDENCE—Production of Books. — Under Rev. St. 
Ill. ch. 51, § 9, which empowers courts to compel parties. 
“to produce books or writings which contain evidence 
pertinent to the issue,” a court has no right to order a 
defendant to place his account-books in the hands of 
the clerk of the court, that they may be inspected by 
the plaintiff and his attorney, so that they may prepare 
for trial, where no showing is made ‘that suck books are 
required for any purpose of evidence in the case, such 
an order being an infringement of the defendant’s con- 
stitutional right to be secure against unreasonable 
searches and seizures. — Lester v. People, 1l1.,23N. E. 
Rep. 387. 

46. EVIDENCE— Book-entries. — In an action to fore- 
close a mortgage given to secure a note, where defend - 
ant pleads a counterclaim for goods, etc., furnished to 
plaintiff, defendant’s shop book is admissible in evi- 
dence where he testifies that it is his only book of 
original entries; that he kept it himself; that all the 
items were correct, and were entered at the time they 
were severally transacted, except some outside ac- 
counts put in at the close of the shop account; and 
there is no objection to the manner in which the book 
was kept.— White v. Whitney, Cal., 22 Pac. Rep. 1138. 

47, EVIDENCE — Homicide — Dying Declarations. — 
Where it appears, on atrial for homicide, that, on the 
evening before deceased’s death, witness found him 
rational, as witness thought; that he then spoke of 
dying, said he had no hope of recovery, and wanted: 
witness to attend his funeral, and write bis obituary, 
the dying declarations of deceased are admissible in 
evidence, though the attending physicians testify that 
two days before death he was getting irrational, and 
that this would increase until death, and, in the opinion 
of one who had been irrational fortwo or three days. 
days before death. — Shell v. State, Ala.,7 South. Rep. 
40. 

48. EVIDENCE—Rape.—In a prosecution for rape state - 
ments made by defendant several months before the 
offense was committed, tending to show bis carnal 
passion for prosecutrix and his belief that she would 
not yield to his desire, are admissible. — Barnes v. State, 
Ala., 7 South. Rep. 38. 

49. EXECUTION— Sale. — A purehaser of a cotton crop 
at execution sale, “‘subject to landlord’s lien,” has the 
right, but is not bound, to gather and market the 
cotton, either for the benefit of the landlord or chattel! 
mortgages thereof; and, before the latter can recover 
any judgment against him, it is necessary for them to 
show thatthere was in his hands a balance of the 
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net proceeds of the cotton gathered by him, after pay- 
ing the landlord’s lien.— Daris v. Goldberg, Tex., 12 8. W. 
Rep. 952. 

50. FRAUDULENT CONVEYANCES — Evidence. — State- 
ments by the manager of a corporation as to all of its 
debts, making no mention of one due his wife, the 
plaintiff, are inadmissible on the question of the exist- 
ence of that debt, they having been made after the de- 
fendant’s debt had accrued.— Blair v. Findlay, Tex., 12 8. 
W. Rep. 983. 

51. FRAUDS—Statute of—Deceit.—Oral representations 
that a person is a member of a firm are not within the 
statute of frauds, so as to defeat an action for damages 
for such false representations, on the strength of which 
credit was given the firm. — Clark v. Hurd, Mich., 44N. 
W. Rep. 343. 

52. GARNISHMENT— Negotiable Instruments.—In Texas, 
a debtor who gives his own negotiable note in payment 
of a debt is not chargeable before its maturity under a 
writ of garnishment, though’ the note was given with 
knowledge of the purpose of the payee to place the 
fund beyond the reach of his creaitors.— Willis v. Heath, 
Tex., 128. W. Rep. 971. 

53. HABEAS CORPUS—Res Adjudicata.—The doctrine of 
res adjudicata, in the absence of a new state of facts, ap- 
plies to a discharge on habeas corpus, even when used to 
obtain custody of children.— Weir v. Marley, Mo.,128. W. 
Rep. 798. 

54. HOMESTEAD — Improvements. — Where alot and 
house are legally selected, and held as a homestead, a 
second house, subsequently erected on the lot, which 
does not increase the value of the entire property be- 
yond the amount exempted as a homestead, is, with 
the land on which it stands, within the homestead ex- 
emption, and not liable to sale on execution, though it 
is used for renting. — Lubbock v. McMann, Cal., 22 Pac. 
Rep. 1145. 

55. HOMESTEAD— Judgment. — Defendant exchanged 
his homestead with B for 1,600 acres of land, with an 
understanding at the time the conveyances were made 
that defendant would divide the lands conveyed to 
him among his children, and would then cancel B’s 
deed to him, and have B make deeds to the children. 
Defendant, after making the division among his chil- 
dren, canceled B’s deed to him, and B conveyed 1,440 
acres of the land to the children, they paying nothing 
therefor, and 160 acres to defendant: Held, that no title 
vested in the children, and the 160 acres being all that 
was allowed defendant as a homestead under the con- 
stitution and laws of Arkansas, the portion conveyed 
to them was liable for defendant’s debts. — Campbell v. 
Jones, Ark., 12 8. W. Rep. 1016. 

56. HUSBAND AND WIFE— Mortgages. — Where a hus- 
band receives $1,000 from his wife to investin certain 
lands, for their benefit, purchases other lands,in bis 
own name, and mortgages the same to secure debts 
contracted prior to the purchase, in the absence of any 
notice of the wife’s claim to the mortgagee, sheis not 
entitled by any equity to have the sum advanced by 
her allowed to her from the proceeds of the sale of the 
mortgaged premises. — Hallyp. Hall, Ky., 128. W. Rep. 
945. 

57. HUSBAND AND WIFE— Conveyances. — In Texas, a 
powerof attorney executed by the wife alone, and 
properly acknowledged, confers no authority on her 
husband to sell her separate estate.—Cardweil v. Rogers, 
Tex., 128. W. Rep. 1006. 

58. HUSBAND AND WIFE — Community Property. — 
Where a deed is executed more than four years after 
the marriage of the grantee toa third wife, the pre 
sumption is that itis the community property of that 
marital union, and to establish a trust in the land in 
favor of the heirs of the second wife, it must appear 
that tne land was paid for with the funds belonging in 
common to the husband and the heirs of the second 
wife.—Kimberlin v. Westerman, Tex., 12 8. W. Rep. 978. 


59. INSURANCE— Conditions. — In an action on an in- 
surance policy, where the declaration alleges that 





proof ofloss were forwarded to defendant’s office in 
Chicago, evidence that before this proof were also 
forwarded to its office in Providence is inadmissible 
without an amendment of the declaration, though notice 
may have been served on defendant to produce such 
proofs, and it failed to do so, claiming that it had never 
received them.— Coryeon v. Providence, Ins. Co., Mich., 44 
N. W. Rep. 431. 

60. INSURANCE— Damages. — Defendant, as plaintiffs 
agent, issued a certain policy of insurance, but failed 
to make a report containing a complete description of 
such policy, as he was required to do, upon the same 
day of issuing the policy, in order that plaintiff might 
exercise its right of canceling the risk; and before any 
report was made the premises insured were burned, 
and plaintiff paid the loss: Held, that in an action 
against defendant for his failure to perform his duty, 
evidence that plaintiff would have canceled the policy 
when it was reported to it,asit had the right to do 
under the terms of the policy, is admissible.— State Ins. 
Co. v. Jamison, Iowa, 44 N. W. Rep. 371. 

61. INSURANCE—Agents.—Money was sent to insurance 
agents, with the instruction that if they could not give 
the sender a good company to return his money. They 
insured him in a company that had not complied with 
the requirements of Mill. & V. Code Tenn. § 2565, making 
it unlawful for any company not organized or incor- 
porated by the laws of Tennessee to transact any busi- 
nessin the State unless possessed of at least $200,000 
paid-up capital: Held, that the company being insolv- 
ent, they were liable for the loss. — Mortonv. Hart, 
Tenn., 128. W. Rep. 1026. 

62, INSURANCE COMMISSIONER—Liabilities. — Mill. & V. 
Code Tenn. § 2575, provides that whenever any insur- 
ance company shall have fully complied with all the 
requirements of the statute, and the commissioner is 
satisfied that the affairs of such company are in a 
sound condition, he shall issue certificates of authority 
to such persons as the company may designate to 
transact business for the company in the State: Held, 
that the action of the commissioner is judicial, and no 
liability will attach to him for such action unless it is 
corrupt.—State v. Thomas, Tenn., 12 8. W. Rep. 1034. 


63. INTOXICATING LIQUORS — Interstate Commerce. — 
Intoxicating liquors transported from another State to 
a point in Kansas are subject to the laws of Kansas re- 
lating to the sale of such property to the same extent 
andin like manner as are other intoxicating liquors, 
although rightfully in the State. — State v. Fulker, Kan., 
22 Pac. Rep. 1021. 

64. INTOXICATING LIQUORS—Manufacturers.—Act Ark. 
March 8, 1879;§ 15, prohibiting the sale of liquor, the 
keeping of a dram-shop without a license,and which 
provides that “this act shall not be held to apply to 
one who manufactures and sells wines, and who sells 
no other liquors,’ exempts such manufacturer from 
the penalty for keeping a drinking saloon or dram- 
shop without license, as wellas from the penalty for 
selling without license. — Jeffries v. State, Ark., 128. W. 
Rep. 1015. 

65. JUDGMENTS—Recognizance.—A judgment founded 
on a recognizance entered in the court of a State on the 
return of two successive writs of scire facias nihil habet 
will be regarded as valid and conclusive in this State.— 
Elasser v. Haines, N. J., 18 Atl. Rep. 1095. 


66. LIBEL AND SLANDER. — Words falsely and mali- 
ciously spoken of a person, which impute the commis- 
sion of some criminal offense involving moral turpitude, 
for which the party, if the charge be true, may be in- 
dicted and punished by law, are actionable per se; and 
no special damages need be alleged or proved in order 
to maintain the action. — Hendrickson v. Sullivan, Neb., 
44.N. W. Rep. 448. 

67. LigNS—Blils of Lading— Warehousemen. — Where 
part of the debt due from an insolvent to a bank repre- 
sents advances made by the bank upon the security of 
bills of lading for goods afterwards assigned by the 
insolvent for the benefit of his creditors, and part of it 
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represents an overdraft and other unsecured loans, 
and it is impossible to ascertain what proportion of 
the debt was advanced on such bills of lading, the bank 
has no lien therefor on the goods in the hands of the 
assignee.— Union Trust Co. v. Trwnbull, Ill., 23 N. E. Rep. 

68. LIMITATION OF ACTIONS — Resulting Trusts. — In 
Missouri, the statute limiting the time within which 
actions for the recovery of real estate must be brought 
applies to actions to establish resulting trusts, the 
statute beginning to run on the discovery of the facts 
constituting the trust. — Burdetie v. May, Mo., 1258. W. 
Rep. 1056. 

69. LIMITATION OF ACTIONS— Notes. — In an action to 
foreclose a mortgage on real estate, there were five 
notes given for $30, due and payable in one, two, three, 
four, and five years. The notes were dated February 
29, 1876, and the summons in the action served on the 
defendant was dated February 9, 1888: Held, that in an 
action to foreclose the mortgage, the notes continued 
as evidence of the debt for ten years from the time they 
each became due, and that only the first of the above 
notes was barred. — Cheney v. Campbell,'Neb.,44N. W. 
Rep. 451. 

70. MARRIED WOMEN — Contracts. — Under Pub. St. 
Mass. ch. 147, § 2, authorizing a married woman to con- 
tract as if she were sole, with any one except her 
husband, a married woman who indorses printed blank 
forms of notes at the request of her husband, who 
takes them, and afterwards, not in her presence, fills 
up the blanks, and negotiates them for value, before 
maturity, to third parties, cannot deny the validity of 
the notes, as against such third parties.— Binney v. Globe 
Nat. Bank, Mass., 23 N. E. Rep. 380. 

71. MARRIED WOMEN—Acknowledgment.—Gen. St. Ky. 
ch. 81, § 17, which provides that the certificate of an 
officer may be calledin question fora mistake on his 
part, does not apply to a certificate of acknowledgment 
of a deed by a married woman, given under ch. 24, § 21, 
which requires the officer to examine the married 
woman privily, to explain the deed, etc., and makes the 
certificate evidence of these facts; and such certificate 
cannot be contradicted by parol testimony. — Tichenor 
v. Yankee, Ky., 128. W. Rep. 947. 

72. MASTER AND SERVANT—Machinery.—An instruction 
that it was the duty of a master who employed a 
servant in the use of machinery to “use ordinary and 
reasonable care and judgment,” in providing suitable 
and safe machinery for the use to which it was intended 
to be put: Held, not erroneous by reason of the use of 
the word “judgment,” it being synonymous with “pru- 
dence,” in the sense in which it is used. — Jos. Garneau 
Cracker Co. v. Palmer, Neb., 44 N. W. Rep. 463. 

73. MASTER AND SERVANT — Contract. — An agreement 
to employ a person “permanently” means nothing 
more than that the employment is to continue indefi- 


nitely, and until one or the other of the parties desires,- 


for some good reason, to sever the relation. — Lord v. 
Goldberg, Cal., 22 Pac. Rep. 1126. 

74. MASTER AND SERVANT— Wrongful Discharge. — A 
wrongful discharge, under a contract of employment 
provided for the monthly payment of wages, gives 
rise to only a single cause of action, not for the wages, 
but for damages for the breach of contract, and may 
be prosecuted immediately or after the expiration of 
the period contracted for. — Lichtenstein v. Brooks, Tex., 
128. W. Rep. 975. 

75. MORTGAGE—Reformation. — A mortgage which re 
serves to the mortgagor a homestead in the land will 
be corrected, where it appears that both parties sup- 
posed that the mortgagor had a homestead by law in 
the land, and they only intended the reservation as 
declaratory of that right, and fully intended to mort- 
gage all of the land which was subject to mortgage ; but 
it is incumbent on the mortgagee to prove these facts. 
—Lear v. Prather, Ky., 12 8. W. Rep. 946. 

76. MORTGAGE—Assignment.—The assignee of a mort- 
gage securing several notes, one of which is overdue, 











takes the assignment subject to any equities that may 
exist between the mortgagor and mortgagee as to the 
notes not due.— Abele v. McGuigan, Mich., 44 N. W. Rep. 
393. 


77. MORTGAGES—Payments.— Payment by a purchase- 


money mortgagor, at the request of the mortgagee, of 
two accounts against the latter, with the understanding 
that the sums so paid should be allowed as credits on 
the mortgage, amounts to a payment pro tantoof the 
mortgage debt; and, as the mortgage is not negotiable, 
a subsequent assignee takes it subject thereto. — Castle 
v. Castle, Mich., 44 N. W. Rep. 378. 

78. MORTGAGES— Life-tenants. — The failure of a life- 
tenant to pay the intereston a mortgage on the prop- 
erty, in consequence whereof it is sold under foreclos- 
use, is not per se a fraud on the remaindermen. — 
German-American, etc. Co. v. Fidelity, etc. Co., Penn., 18 
Atl., Rep. 1090. 

79. MUNICIPAL CORPORATION — Defective Streets. — 
Though Code Iowa, § 527, declares that no street or 
alley which shall hereafter be dedicated to public use 
by the proprietors of the ground in any city shall be 
deemed a public street or alley, or be under the use or 
control of the city council, unless the dedication be ac- 
cepted by an ordinance especially passed for such pur- 
pose,the statute does not forbid the assumption of 
control, without the acceptance by ordinance; and 
where a street has been used for many years, and the 
city has by ordinance ordered itto be improved, and 
sidewalks to be laid, it becomes liable for failure to 
keep the street in repair. — Byerly v. City of Anamosa, 
Iowa, 44 N. W. Rep. 359. 

80. MUNICIPAL CORPORATION — Street Assessments. — 
Where a street is improved under a contract with the 
city, by the terms of which the contractor is to look 
for pay to assessments on the abutting property, and 
the charter of the city gives no power to improve the 
street at the cost of the property owners, they cannot 
be made liable for such improvement by subsequent 
legislation, validating the contract between the city 
and the contractor, and giving a lien on the property 
for the work. — Town of Bellevue v. Peacock, Ky., 128. W. 
Rep. 1042. 

81. MUNICIPAL CORPORATIONS.— An electric light com- 
pany, chartered by an act of the State legislature, was 
authorized to “furnish any city with gas or other light 
for such time, and upon such terms, as may be agreed 
upon by the parties.” The charter of defendant city 
gave it power to contract, and provided that its board 
of councilmen should have power “to construct, main- 
tain, and operate gas and water works, and to pass all 
ordinances necessary to regulate the same:” Held, that 
the charters authorized a contract between the com- 
pany and the city as to lighting the city by gas, elec- 
tricity, or any other mode.—City of Newport v. Newport 
Light Co., Ky.,128. W. Rep. 1040. 


82. MUNICIPAL BonpDs— Interest. — As St. Cal. 1858, pp. 
279, 280, providing for the payment by the city of Sacra- 
mento of certain bonds, makes no provision for the 
payment by the city treasurer of other than annual in- 


} terest, mandamus will not lie against him for the pay- 


ment of interest on unpaid interest.— Bates v. Gerber, 
Cal., 22 Pac. Rep. 1115. 

83. MUTUAL BENEFIT SOCIETIES — By-laws. — Where 
both the general laws of the State and the by laws of 
an incorporated society give it the right to repeal, alter, 
or amend its by-laws, itis not a breach of contract for 
such society to amend a by-law which provides that, in 
case of sickness, a member shall be entitled to receive 
$10 per week, by limiting such allowance to a certain 
number of weeks thereafter, though a member be sick 
at the time of such amendment.— Stohr v. San Francisco 
Musical Fund Soc., Cal., 22 Pac. Rep. 1125. 


84. NEGLIGENCE — Defective Highways. — Where, by 
reason ofa defective and rotten stringer of a bridge 
over acreek crossed by a public highway, an engine, 
with a boiler drawn by aspan of horses, is upset, and 
the horses scalded by escaping steam and hot water, 
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the owner ofthe horses may recover, for the injuries 
resulting from such scalding, from the township whose 
officers were negligent in maintaining the bridge.—Mc- 
Keller v. Township of Monitor, Mich., 44 N. W. Rep. 412. 

85. NEGLIGENCE—D: ges. — Evid »in an action 
for personal injuries, that plaintiff, without any fault 
of herown, was injured by falling on the sidewalk, 
owing to its icy condition, caused by defendant’s throw- 
ing water thereon, where it froze, presents a proper 
case for the jury.—Canfield v. Chicago, etc. Ry. Co., Mich., 
44. N. W. Rep. 385. : 

86. NEGLIGENCE — Parent and Child. — Where a child 
seventeen months old is run over by a street-car, and 
there is evidence tending to show that the driver could 
have avoided injuring the child after he had dis- 
covered the latter’s danger, itis proper,inan action 
for such injury, to refuse to require the jury to find the 
exercise of ordinary care on the part ofthe child’s 
parents.—Chicago, etc. Ry. Co. v. Ryan, Ill., 23 N. E. Rep. 
385. 

87. NEGLIGENCE.—Where a horse, standing quietly in 
a busy and noisy part of the street, near where a street- 
car is being drawn back on the track, suddenly rears 
and falls over dead, and thefe is no evidence that the 
fall caused the death, or that the horse took fright from 
the car, the street-car company cannot be held liable. 
—People’s Pass. Ry. Co. v. Hazel, Penn., 18 Atl. Rep. 1116. 

88. NEGOTIABLE INSTRUMENTS — Indorsements.— The 
holder of a note indorsed in blank, who held it merely 
for the benefit of his indorser, to be transferred at the 
latter’s request, refused to indorse it so as to become 
Hable thereon, but was induced to do so by the repre- 
sentation of the transferee that it was necessary to pass 
title: Held, that if the transferee knew that this was 
false, and that the holder had no interest in the note, 
the indorsement was obtained by fraud, and was with- 
out consideration.—Shaw v. Stein, Mich., 44 N. W. Rep. 
419. 


89. NEGOTIABLE INSTRUMENTS— Indorsers.— Where a 
note is indorsed before delivery by persons who are 
not the payees, the contract of the maker and indorser 
is in form joint, and an action cannot be maintained 
against the indorsers alone, and a discontinuance as to 
the maker operates as adiscontinuance to all. — J. A. 
Fay ¢ Co.v. Jenks, Mich., 44 N. W. Rep. 380. 

90. NUISANCE—Powder Magazine. —A powder maga- 
zine maintained within the limits of an incorporated 
town, in violation of its ordinances, is a nuisance per se. 
In an action for injuries to adjoining property caused 
by the explosion of such a magazine, itis no defense 
that plaintiff knew of the existence ofthe magazine 
when he bought his property, and that he was inter- 
estedin some similar magazines in the same neighbor- 
hood.—Laflin-Rand Powder Co. v. Tearney, Iil., 23 N. E. 
Rep, 389. 

91. PARENT AND CHILD.—In an action by the mother 
against the father of a child for its support, it is not 
error to charge that no promise “of the father to pay 
a mother for anything she may do in the discharge of 
her moral duties to their offspring can be implied,” and 
that the mother was “as much morally bound to care 
for, support, nourish, and educate the child as the 
father, and the law will not allow her to recover for 
doing so simply because the father omits his duty.”’— 
Lapworth v. Leach, Mich., 44 N. W. Rep. 339. 

92. PARTNERSHIP—Administrator.—A surviving part- 
ner who has continued the partnership business, and 
has been appointed administrator of his deceased part- 
ner’s estate, thus obtaining unrestricted control of af- 
fairs, and preventing investigation into his manner of 
doing business, may be charged on his failure to ac- 
count for his deceased partner’s assets, with their 
highest value shown by the proofs, and for all rents 
and profits which he might by judicious management 
have received; or he may be charged with interest on 
the deceased partner’s capital. — Killefer.v. McLune, 
Mich., 44 N. W. Rep. 405. 

93. PLEADING—Limitation of Actions.—A demurrer on 












the ground that the cause of action is barred by limita- 
tion cannot be sustained when it does not appear from 
the complaint when the cause of action arose.—Kraner 
v. Holsey, Cal., 22 Pac. Rep. 1137. 

94. PUBLIC LAND—School Lands.—Acts Tex. 1854 and 
of March 18, 1873, providing for grants of public land to 
railroads, require surveys to be made in sections, and 
numbered from one upwards the even numbers to be 
reserved to the State, and the odd numbers to be 
granted to the railroad. Const. Tex. 1876, art. 7, § 2 pro- 
vides that all lands theretofore set apart for the sup- 
port of public schools, “all the alternate sections of 
land reserved by the State out of grants heretofore 
made,or that may hereafter be made, to railroads,” 
and “half of the public domain of the State,” etc., shall 
constitute a perpetual school fund: Held, that the res- 
ervation for the school fund of “half of the public do- 
main,” as well as the “alternate sections” does not en- 
title the State to half of the sections to be granted to 
the railroads, in addition to the sections reserved to the 
State.—Galveston, etc. Ry. Co. v. State, Tex., 128. W. Rep. 
988. ts 

95. RAILROAD COMPANIES— Negligence.—In an action 
to recover damages for the death of plaintiff’s son, 
who, while acting as defendant’s locomotive engineer, 
was crushed by the cars of his train, it appeared that 
the track was out of line, and so spread that the cars 
rolled off it, and onto deceased: Held, that a statement 
of a track-walker relative to the condition of the track, 
made half an hour before the accident, to the section 
boss or some of his men at work on the section where 
it occurred, was properly admitted in evidence as part 
of the res gesta.— Texas, etc. Ry. Co. v. Lester, Tex., 128. 
W. Rep. 955. 

96. TAXATION—Custom.—In an action to restrain col- 
lection of taxes on national bank shares, as being 
higher than those on other moneyed capital, a custom 
to assess property at 50 per cent. ofits value is not es- 
tablished by evidence of the assessment of few parties 
at that rate.—Engelke v. Schlender, Tex., 128. W. Rep. 
1000. 

97. TELEGRAPH COMPANIES — Messages. A message 
delivered for transmission to a telegraph company, 
containing the words, “‘Billie is very low ; come at once,”’ 
—is sufficient to apprise the company that the message 
refers to a near relative of the person to whom it is ad- 
dressed, and of the fact that mental suffering is likely 
to result from a failure to transmit the message with 
diligence and dispatch.— Western Union Tel. Co. v. Moore, 
Tex., 128. W. Rep. 949. 

98. VENDOR AND VENDEE — Contracts.— Where the 
owner of lam conveys it upon an agreement by the 
grantee to sell the same and account for the proceeds, 
and, upon a sale by the grantee, ratifies the same by 
surrendering possession to the latter’s vendee, his 
rights are not affected by a rescission, without his con- 
sent, ofthe sale by the grantee and vendee.—Pelley v. 
Weller, lowa, 44 N. W. Rep. 346. 

99. WATERS—Pollution of Stream—Injunction.—A con- 
tinuing nuisance by polluting the waters of a stream 
may be proceeded against either et law or in equity.— 
Barton v. Union Catilee Co., Neb., 44N. W. Rep. 454. 

100. WILLS— Omitted Children. — Under Code Civil 
Proc. Cal. § 1561, providing that “when property is di- 
rected by the will to be sold, or authority is given inthe 
will to sell property, the executor may sell any prop- 
erty of the estate without order of the court,” and § 1307, 
providing that children of a testator omitted from 
a will must inherit from the testator “‘as if he had died 
intestate,” a power of sale in a will does nog$ authorize 
the sale of the interests of children not mentioned in 
the will, without the previous sanction of the probate 
court required in ordinary cases, and a subsequent 
confirmation of the sale by the court does not validate 
it.— Smith v. Olmstead, Cal., 22 Pac. Rep. 1143. 











